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Preface and Acknowledgments 


Grief is the price we pay for love. 


— QUEEN ELIZABETH II 


The courtyard is lit with tiny spots—green, yellow, and orange. The scene of 
fireflies lighting up the countryside on a summer night fascinated me as a wide- 
eyed kid who had yet to venture out of her disappearing birth city. I cannot 
recall when I became wary of the dark and forsook the pleasure of watching 
fireflies, a wariness that persisted after I settled in the Western world, where I 
looked back with horror at a distant home sinking into chaos. 

In various cultures, fireflies are believed to carry the souls of dead soldiers, 
heroes, and leaders. As such, they are a symbol of both death and eternity. Long 
gone are the days of childhood, a time when death seemed a remote idea. Every 
time someone dear to me or whom I respected for their courage and upright- 
ness passed away, I imagined them, through teary eyes, becoming little souls 
residing in these glowing beetles. Honorable but fragile humans, very much 
like fundamental ideas that are prone to be forgotten in a materialistic world, 
are then immortalized in a vision both fleeting and eternal. 

The number of fireflies, I kept getting told, has gone down in places all over 
the world. Despite knowing their recent comeback in many North American 
neighborhoods, I did not expect to see them in a suburb in Berlin—glowing 
and waning spots of light looked like rekindled sparks after a flame had died 
down. Their presence shrouded the courtyard and woodlands nearby in an 
eeriness that sparks longing and nostalgia. 
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It was a long day. I got off work and felt unusually exhausted. Thus, I took an 
empty seat once I got on a subway train in downtown Boston. It was a long ride. 
I normally would stay alert. This time I dozed off within minutes out of exhaus- 
tion. Suddenly, I felt a knock on my head. “Give the seat to the man!” I opened my 
eyes to find the angry face of a very fair-skinned little girl. She was very young— 
probably five or six. She then used her little hand that woke me up to point to a 
dark-skinned man in his thirties nearby who was carrying a small child. 

I rose without a second thought and tried to steady myself by grabbing the 
nearest handrail. With my abdomen in deep throngs of pain, I closed my eyes 
again and pictured people on the train reprimanding me for falling asleep and 
not giving my seat to a poor, needy man before being told to do so by a bystander 
who, despite her age, had better etiquette and was more compassionate to those 
in need. 

I finally ran off at the next station. As blood gushed out of my body, I col- 
lapsed on the nearest bench on the platform. I wept not out of pain but shame. 
If I had been well, I would likely have been the first person to volunteer help to 
the man, or any people regardless of their race, ethnicity, or even their age 
(imagine a teenager holding several bags or looking visibly sick!). But I felt ill 
and very exhausted. The little girl, no matter how noble her intention, had no 
right to wake up a stranger and order her to give up her seat. I could have 
declined. I had every right and reason to do so. Yet I did not. I felt ashamed of 
my weakness. 

“Are you okay? Do you want some water?” I looked up to see a concerned 
teenaged girl. She took out a bottle of distilled water from her bag and handed 
it to me. What caught my attention was the school uniform she was wearing: 
most American high schools do not at all implement school uniforms. Her bur- 
gundy school blazer and its shiny logo dazzled my eyes, as my mind wandered 
back to my adolescence in Hong Kong. 

The school that I went to was set up in the early 1900s by Catholic missionar- 
ies from Italy. Located in a secluded spot in West Tsimshatsui, one of the city’s 
busiest commercial districts, it boasts of some magnificent Classical-style build- 
ings and a serene campus, in stark contrast to the hustle-bustle of the district. 
While the principals were usually nuns hailing form a certain Italy-based reli- 
gious institute, most teachers and students were local people. Classes were con- 
ducted in both Chinese and English. Half of the students opted to enroll in Chi- 
nese and English literature classes for the public exam. A minority studied French. 
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I used to detest the school for its strict regulations, stern teachers, and some 
snobbish and petty classmates. In recent years, I gradually came to feel grateful 
to it for very good reasons. It did not implement a superficial kindness that has 
been proven, time and again, to be a pretext for tolerance of bad conduct or 
plain authoritarianism. Although we had to study the Bible and attend prayer 
assemblies, which was reasonable as we were there by (our parents’) choice, 
none of us was forced to convert to Catholicism, and non-Catholics were not 
discriminated against in any way (for example, top students, be they Catholics 
or not, were awarded prizes and scholarships). We were merely taught to follow 
the general tenets and be principled, hardworking, and respectful. We were 
encouraged to express ourselves. We were urged to take part in community 
service and be compassionate to the less fortunate. The works of Shakespeare, 
George Orwell, and Hsu Chih-mo nurtured in me a keen curiosity about Brit- 
ain, Cambridge, and many other legendary European cities and writers from 
different cultures. 

After so many years, I realized that this very learning environment—where 
one was taught morals and manners and where multiple languages were 
embraced and no one was persecuted for religious or political reasons—was 
possible only in a Hong Kong under British governance. It was the same Hong 
Kong that enjoyed the rule of law, tolerated schools and organizations of vari- 
ous political and religious affiliations, and served as a haven for refugees fleeing 
from Vietnam and other countries in turmoil but produced no political refu- 
gees of its own. (Things were no doubt not perfect. In employment settings, for 
example, there were instances where mediocre people from Britain and other 
British commonwealth countries were hired over better-qualified locals and 
succeeded by virtue of their skin color and foreign backgrounds—these were 
generally known as “Filth, the acronym for “Failed in London, try Hong Kong.” 
Expatriates who were indeed capable and respectful of local culture were 
respected in return, while criticisms of the incapable ones were allowed in a 
civilized and well-governed city.) 

Our school was only steps away from the world-renowned hotel, the Penin- 
sula, which was used by the Japanese as a military headquarter during World 
War II. Our history teacher, reputed for her serious demeanor, candidness, and 
vast knowledge, revealed the likely reason why the school was left unscathed 
during the air raids: “We hung a huge Italian flag across our main building to 
warn the invaders that it was untouchable.” If true, the flag literally became a 
giant pair of wings that shielded the school from harm while the rest of the city 
risked getting bombed to ruins, not unlike how the British shielded Hong Kong 
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from the major calamities under Chinese—especially Chinese communist— 
governance before the city’s handover in 1997. 

The subway incident happened some years ago in Boston and I no longer 
think of it that often. Recently, though, my school memories have returned to 
haunt me—for very, very unfortunate reasons. Since the beginning of 2022, all 
public schools in Hong Kong, kindergartens included, have been required by 
law to display the Chinese flag on every school day. They must also conduct a 
flag-raising ceremony with singing of the Chinese anthem once a week. I could 
not picture the grotesque ritual at my school without envisaging a lovely and 
elegant maiden being repeatedly ravished by a brute and no bystander willing 
to step in or speak out, due to indifference, cowardice, or tacit approval of the 
atrocious act. (“Hong Kong lawyer,’ “Hong Kong legal scholar,’ and “Hong 
Kong academic” are now oxymorons. One has to wonder what could have 
motivated people born and raised in Western democracies to not only watch 
passively and, in some cases, to cheer on the oppressor, but to stay in this fallen 
city other than their prioritization of money and a false sense of superiority 
over fundamental freedoms and real dignity that comes along with these 
freedoms—the same priorities that helped contribute to the fall of the city in 
the first place. Alas, there are many things that money can't buy. Money can’t 
buy class, integrity, or dignity.) 

Forever gone are the good old days of British Hong Kong, which was far from 
perfect but civilized and prosperous especially from the 1970s to the ’90s until its 
ill-fated handover. At one of its finest schools, I cultivated manners and a strong 
work ethic and learned to distinguish between right and wrong. Back then, on its 
idyllic campus, I was more a conformist than a rebel. To date, I still have my 
moments of weakness. I nonetheless attribute to my upbringing in this long-gone 
city my lifelong mission not to cave to pressure and to stand up for what is right. 

When I am entitled to sit, dont ask me to stand; when I want to stand, I 
won't kneel under pressure. 


Canada prides itself on its multiculturalism. Like the multilingual signs at its 
international airports, multiculturalism is not an inherently bad policy. In fact, 
it is beneficial in many ways. One rarely finds a person who does not enjoy 
cuisines around the world, for example. My favorite dish has always been 
Canton-style steamed fish. I regularly have sushi for lunch and Korean hot pot 
for dinner. It might even be fair to say that people from different cultures always 
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have something to learn from one another beyond food recipes. Nevertheless, 
the concerted effort by leaders and scholars to gloss over potential problems 
created by this policy, all in the name of peace and tolerance, is unsettling. 

Many Canadians endeavor to be good citizens by embracing multicultural- 
ism, or, at least, by broadcasting to the world that they do. Some academics are 
great; others tend to be so driven by mainstream ideologies that they seem to 
have long forgotten the importance of intellectual honesty and rational debate. 
The latter, who otherwise appear cheerful and relaxed, are easily triggered—not 
by physical violence or threats of such, but by ideas and opinions. For most of 
Hong Kong’s pro-democracy people, a “safe space” would have referred to 
spaces free from tear gas, bullets, surveillance, and arbitrary detention. Here, a 
“safe space” is generally understood as one free from offensive ideas or anything 
deviating from their deeply held beliefs. Deplatforming of “unsafe” opinions 
and ideas, sometimes in the form of penalizing “heretical” academics, by uni- 
versity students and staff has become a common tactic to counter unorthodox 
or ideologically impure opinions and views, including those expressed in the 
most civil manner. 

Perhaps one needs to be well-versed in history, to have relatives who suf- 
fered under communism, or to have experienced firsthand the atrocities in 
communist countries, to be able to fully perceive how such conduct is reminis- 
cent of the Red Guards in Mao’s China or the Stasi secret police in East Ger- 
many. “Freedom of expression is not freedom from consequences,’ these people 
keep chanting, “freedom of expression is not freedom to hurt and offend.” Well, 
if section 2(b) of the Charter does not protect offensive ideas, then what func- 
tions does it serve? 

In some Canadian public schools, students are taught that privilege depends 
primarily on the color of a person’s skin. As in many American settings, an 
oppression hierarchy has been established—according to which East Asians are 
seen as being almost as privileged as white people by virtue of their skin color 
(and their academic achievements)—which serves as the guidance for mitigat- 
ing historical wrongs (for example, in employment and university admission). 
A sole focus on this hierarchy, however, oversimplifies identity politics in Can- 
ada. The city of Vancouver, for example, used to have laws discriminating 
against Japanese and Chinese. This is atrocious, given that people are defined 
not by their skin color but by their conduct. A misguided attempt to mitigate 
this ugly historical wrong has been underway, which is to tolerate all people in 
these once-oppressed groups regardless of their conduct and refuse to call out 
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or penalize bad behaviors by these groups. Canadian universities are quick to 
virtue-signal on many social justice issues but would never dare to criticize the 
Chinese government for its genocide of minorities or punish dishonest stu- 
dents from China for fear of “racism” accusations. Certainly, some immigrants 
from China are the most honest, hardworking, and humble people I have ever 
met in my life. Some other immigrants, however, are to blame for the rampant 
money laundering and infiltration of local politics by the Chinese government, 
while corrupt and greedy government officials and businessmen continue to 
facilitate the corruption. 

My readers have likely read about wealthy immigrants from China honking 
their Ferraris in their attempts to drown out Hong Kong pro-democracy pro- 
tests in Toronto. Yes, attacks on Hongkongers by immigrants from China, gen- 
erally believed to be supported or even initiated by the Chinese embassy and 
consulates, have often gone unpunished by Canadian law enforcement and uni- 
versity authorities. Personal anecdotes also reveal an overly tolerant and 
unsuspecting—even welcoming—attitude among the educated elites toward 
not only Chinese offenders but also their hostile government. I have heard of 
the principals of a top university’s graduate student hostel, which houses many 
students from China, monitoring the social media postings of its residents to 
detect any message that may offend the Chinese students, as well as meeting 
and dining with members of the Chinese consulate. This is utterly unthinkable 
and unbecoming of these so-called educators, given the far-reaching implica- 
tions of their conduct. For some Canadian academics, their fear of offending 
Chinese students is at times so irrational that it severely impacts their teaching. 
I recall a political science professor who admitted to having refrained from 
using the Chinese “president” as an example of a dictator in his class. Instead, 
he used Donald Trump, the democratically elected former president of the 
United States who, despite his flaws, had to work within a democratic system. 
Hence, the two examples of a modern dictator that he used were Adolf Hitler 
and Trump. How can students learn in universities full of teachers who are so 
cowardly, intellectually dishonest, or indoctrinated? 

Come 2020. The COVID-19 virus and its variants ravaging the world also 
emboldened the Canadian government to unleash its authoritarian impulses. 
Freedom of expression was further suppressed, and many in Canada were pun- 
ished for speaking their minds through words or actions. Amid the public out- 
cry against anti-Asian racism, legitimate criticisms of the Chinese government 
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were conflated with racism against Chinese people in an intellectually empty 
and overused rhetoric. Idling on the couch, I rewatched the Korean movie 
Train to Busan (2016). The scenes where human characters flee from an 
encroaching army of zombies to avoid being attacked and becoming zombies 
themselves—so surreal and yet so familiar—distracted me from the outside 
world that had gone mad. 

If I had been born in Canada, I likely would have grown up to be happier 
and less cynical, and may have become an accepted, even popular, member of 
the “woke” crowds. The lessons that living through these trying times taught 
me, soul-crushing in the short term, have enabled me to better myself and to 
transcend them in many respects. In addition, being born in British Hong 
Kong might have been a blessing in disguise. Witnessing the rise and decline of 
my birth city, and the painful process of finding the root causes of its demise, 
transformed me into a more courageous and much wiser person than I other- 
wise would have been. 


In Germany, academic freedom is protected by its very own constitution. No 
country is perfect: it has suffered problems very similar to those in Anglophone 
countries and many of its laws governing freedom of speech are known to be 
stricter than their American, British, and Canadian counterparts. At the same 
time, one is generally free to address topics within the bounds of the law and 
can even obtain substantial funding for projects that are considered “too con- 
troversial” and “politically incorrect” in Anglophone academia. 

Yet many German academics, like their peers in Anglophone countries, 
have refused to fully acknowledge the harms of all extreme politics. Such a 
failure heralds a worrying development in German universities. Two incidents 
particularly irked me. Incident one: I was invited by another German university 
to give a guest lecture on the pro-democracy movement in Hong Kong. I 
endeavored to offer a realistic picture of Hong Kong under British governance 
and after its handover to China, detailing the accomplishments by the joint 
efforts of British and Hong Kong people and their destruction by China, the 
new colonizer. One course coordinator took issue with an initial draft of my 
talk, claiming that the course aimed to teach students the harms of colonialism. 
My account showing the prosperity of British Hong Kong as well as conveying 
the message that some forms of colonialism are less harmful than others there- 
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fore fell outside its paradigm. I responded that I did not aim to justify colonial- 
ism. Far from that. I aimed instead to paint a real picture of British Hong Kong, 
where life was not perfect but where people enjoyed the rule of law and most 
liberties, and to argue that the British laid down a good system of governance 
that Hongkongers want to retain in their fight for autonomy and self- 
governance. The other course coordinator admitted to knowing next to noth- 
ing about the place but said my narrative could fuel racism against the Chinese. 
How can embracing the rule of law, which does exist in well-developed Asian 
countries such as Japan, be racist? Obsessed with Hitler but oblivious to the 
harms of other radical politics, this German professor nevertheless kept shak- 
ing her head while hearing my lived experiences: she did not even attempt to 
hide the fact that she found my account of a stable and prosperous British Hong 
Kong, which did not align with her simplistic narrative and worldview accord- 
ing to which all colonized subjects are slaves without any agency, dangerous. 
While she approved—albeit reluctantly—a new draft of the talk, in which I kept 
all the substantive facts and arguments, I clearly became a sore thumb and 
heretic—and an irredeemable one armed with lived experiences—in their eyes. 

Incident two: someone forwarded an announcement about an international 
bestselling author's upcoming talk in Berlin in an email group. A European recip- 
ient in the group responded in anger, claiming deep offense at the author's 
upcoming presence in the city because his views were “deeply offensive” and 
doubting that the author would be invited to any university because of his offen- 
sive and dangerous views. Ironically, though, a few months before this angered 
response, the author returned from his visit to one of the most prestigious univer- 
sities in world. Another recipient, as if to echo the anti-Enlightenment spirit in 
the angered response, chimed in, “Well, you should have known that the speaker's 
views are far removed from what the recipients would have agreed with” (Sub- 
text: youre asking for such a response!) Again, this incident happened in Berlin, 
a city that earned its fame for having witnessed two dictatorships on both ends of 
the political spectrum. One cannot help but wonder: in what kind of world do the 
offended recipient and the course coordinators—and people who think and act 
similarly—believe humans should live? Fortunately, local students seem to be 
more open to different opinions. There is hope. One can only hope that those 
who were shot at the Berlin Wall or otherwise perished while fighting the East 
German regime did not suffer in vain. 

I have not wavered despite these unfortunate incidents: if anything, my 
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convictions were strengthened. Above all, I know for a fact that Great Britain, 
regardless of how rotten it has become and the multiple problems that it shared 
with America and Canada in the twenty-first century, has been and will always 
be my home. My arrival at Heathrow Airport and in Cambridge and the wel- 
coming looks and greetings on Clare Bridge years ago remain my treasured 
moments of homecoming. 

Born British, always British. 


This book was first conceived in late 2018 during a visit to my birth city. Its 
research and writing spanned a period from late 2018 to early 2022, interrupted 
multiple times due to political and social upheavals on different continents, all 
of which, quite sadly and ironically, testify to the erosion of our fundamental 
freedoms. I cannot thank enough Elizabeth Demers, the editorial director of 
the University of Michigan Press, as well as every member of her editorial team, 
for their patience, open-mindedness, and unflinching commitment to aca- 
demic freedom. 

My sincere gratitude also goes to my reviewers who remained anonymous 
until after my project had gone on to the copyediting stage. I appreciate espe- 
cially one reviewer's appreciative remark that my work “does not fit neatly into 
a ‘left’/ ‘right’ box.” Indeed, no two persons think the same and one’s worldview 
may shift over time. All along, I had been aiming to avoid ideologically driven 
and jargon-filled dialogues and instead to present well-reasoned, fact-based 
arguments in plain language. Upon reading this remark—albeit a generous 
one—I felt like my mission was complete. 

Seldom do authors thank themselves and they need to do so more fre- 
quently—my last words of gratitude are reserved for myself. 

I published my first book with Cambridge University Press. I almost did not 
make it. One reviewer identified what he considered a major “flaw” in my manu- 
script, which was to apply a Western Enlightenment framework of freedom of 
speech to the study of Hong Kong, a non-Western jurisdiction. This view, now 
very common in Western academia, is inherently racist by implying that people 
outside the Western world do not deserve the same amount or type of freedom as 
those in Western societies do. Cultural relativism, if taken too far, is indeed dan- 
gerous: If freedom of expression is Eurocentric and should be rewritten, does it 
follow that the freedom from being raped or murdered also needs to be rewrit- 
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ten? As luck would have it, the publisher sought feedback from a third reviewer, 
who approved it without reservations. The book, as well as my other writing, has 
already earned me four prestigious awards in the U.S., Canada, and Germany. 

New York artist Ron English’s parody of Vincent van Gogh's Starry Night 
was selected for its aesthetic appeal to grace the cover of my first book, which I 
dedicated to “all people out there who have integrity, who help to uphold the 
rule of law, and who stand up to evil and tyranny? The cover image took on a 
meaning the profundity of which I was not aware at the time. Coincidentally, 
American singer-songwriter Don McLean named his song after the painter, 
describing him as one who suffered for (because of) his sanity. I hereby dedi- 
cate this book, which can be deemed a sequel to my first, to people out there 
who speak truth to power, and who have suffered and will continue to suffer 
because of their sanity. 

It is unclear whether it was W. B. Yeats who said, “There are no strangers 
here; only friends whom you haven't yet met? I wish many people who passed 
away at different points of my life and whom I still miss dearly could read this 
book. The living ones who read and appreciate it should see it as a token of 
friendship. For people who might feel offended by any part of it and want to 
attack its author, I have decided that I owe them no apology. To apologize for 
intellectually honest opinions and arguments made in good faith would be akin 
to kneeling on broken glass during the Cultural Revolution in China. Back 
then, those poor people—typically the well-educated—had no choice but to 
endure tortures and indignities. In civilized nations, those who can stand but 
choose to kneel will never be able to stand upright or walk straight again. 

Throughout history, book-burning took place under different authoritarian 
regimes. Even today, books keep getting burned—both literally and metaphori- 
cally. As sparks fly, their ideas become the smoke that rises above the devouring 
flames and meanders toward the sky. I have always imagined Robert Schumann's 
“Traumerei” accompanying the rising smoke. This is what I have been practic- 
ing with the Yamaha digital piano that I bought with the royalties of my first 
book, and what I, an introvert, plan to play when that whole “party” collapses 
one day and crowds celebrate in the streets. 

Deep down, I am still the little girl who sobbed hearing sad and nostalgic 
music; who waited with a dish of cat food or milk for a stray little kitten in her 
neighborhood; who frowned at injustices while her classmates smiled and nod- 
ded in contentment; who, walking out of an orientation meeting in early dusk 
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and bewildered that darkness had already engulfed her new, beloved English city, 
panicked and struggled to find her way back to the dormitory on a wintry night. 

Deep down, I am still that girl, now treading along a path often unlit by 
fireflies—slowly and steadily—toward the light in the distance, as countless fig- 
ures and apparitions carelessly fall over or willfully succumb to the swirling 
abysses around them. 


August 2022 
Brandenburg Gate 


Author’s Note 


The laws and materials in this book are updated to the end of April 2023. 


Introduction 


Freedom of expression on university campuses has become a pressing issue in 
many Western democratic countries in recent years. Imagine yourself in the 
following scenarios— 

Andrew, a young professor and new hire at a well-known law school, was 
brimming with excitement on his way to attend a talk hosted by a student orga- 
nization. Several colleagues from other Western countries had been invited to 
speak on the contentious but important topic of immigration. He was espe- 
cially eager to exchange with his dear friend, an award-winning researcher and 
teacher with whom he did not always agree but whose knowledge, courage, and 
congeniality he had always admired. Upon arriving at the venue, he was greeted 
by a group of disgruntled student protesters who had congregated with their 
giant “f*ck bigotry” banner: fearing that the vehement protest in anticipation of 
his friend’s arrival would escalate into violence, the university had the entire 
event canceled for “safety” reasons. 

Beatrice, whose tenure review would be decided in the coming month, 
joined a campus rally organized by her Hong Kong students in support of the 
democracy movement and in solidarity with the arbitrarily jailed activists in 
their home city. What began as a peaceful assembly was soon disrupted by a 
counterprotest backed by the Chinese embassy. She, along with several Hong- 
kongers, was beaten by some rabid nationalists from China. Still recovering 
from her broken leg, she was summoned to a disciplinary meeting where her 
boss told her: “We have zero tolerance for racism and hate—you must not sup- 
port those racist troublemakers from Hong Kong who mock China and their 
fellow Chinese by claiming that their city was a better place when governed by 
the Brits!” 
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Calvin is teaching his popular course on world politics again this semester. 
A tenured professor, he is well versed in Chinese politics. After reviewing the 
name list, he decided to use Adolf Hitler and Donald Trump as examples of a 
dictator. He deliberately avoided mentioning Xi Jinping, head of the Chinese 
Communist Party (or China's “president”), like he did last time, as he noticed 
numerous Chinese students in his class, some of whom might have received 
their prior education exclusively in China and might take offense at the idea 
that Xi bears any semblance to a dictator. In fact, he has taken extreme care to 
not do anything that rabid Chinese nationalists, or the Chinese government, 
deem “racist”: he desperately needs to improve his evaluations to remain com- 
petitive for his faculty’s teaching award. The program chair and the university's 
president would also get upset if any “racist” remark or accusation of racism 
would cause a drop in student enrollment. 

The foregoing episodes are by no means taken from a dystopia. Based on 
real incidents, they satirize the harmful politics dominating at least some West- 
ern university campuses. Few equality-loving people would deny that racism 
and xenophobia are social ills that need to be addressed. Society cannot find 
out the best ways to address evils as such without honest discussion. A healthy, 
functional university environment tolerates, even welcomes, opposing views 
on difficult but important topics. Suppressing facts, ideas, and perspectives that 
challenge orthodox ideas and calling people holding such ideas and perspec- 
tives “bigots,” on the contrary, allows misinformation to flourish and produces 
echo chambers in which unchallenged members are prone to get radicalized by 
their preferred ideologies, even to the extent that they seek to control other 
people’s thoughts, cry foul at sensible and well-reasoned opinions challenging 
their own, and create oppressive, authoritarian learning environments. Despite 
their good intentions, these crusaders are blindsided by their simplistic ideolo- 
gies and fail to tackle the problems that they aim to solve. Worse still, their 
zealousness can become overtaken by greed—for money, material gain, and 
power. Like the professor in the last scenario who took the position that criti- 
cizing China’s government, not its people, is racist, these people do not only 
make their universities authoritarian: while obsessing over political correctness 
and the avoidance of emotional harm, they continue to appease a foreign 
authoritarian government and enable it to infiltrate Western academia. 

It would be utterly unthinkable if universities were ruled by the far right 
who threaten people outside of their group. It would be highly disconcerting if 
they were governed by right-wing academics who delegitimize viewpoints dif- 
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ferent from their own. It would be deeply concerning even if right-wingers 
were replaced entirely by old-school conservatives who embrace traditional 
ways. University campuses in general may not be hotbeds of radical left-wing 
activities. Nonetheless, as much as many Western societies are still threatened 
by the extreme right, many university campuses in Anglophone countries are 
currently dominated by left-wing and, in some cases, far-left politics. That left- 
wing academics outnumber their centrist or conservative-minded counterparts 
is reasonable and perhaps even desirable. It indicates not only that conservative 
ideas may be outdated or plain wrong but also a collective aspiration by the 
academic elite to help society make progress and to combat bigotry. However, 
the desire for social progress excuses neither the suppression and discourage- 
ment of respectful dialogues, nor the vilification and punishment of those who 
perform their jobs in good faith and good conscience but do not agree with or 
subscribe fully to the dominant ideologies. Reasonable people disagree on 
many issues. Tyranny, regardless of what forms it takes, is invariably evil. 

Perhaps a healthy, functional university environment does not demand a 
balancing of liberal and conservative academics. It may only require genuine 
tolerance for diverse opinions and ideas, including those dissenting from main- 
stream or dominant politics, and respectful discussion on topics of importance. 
The last ten years have witnessed a rising number of incidents in which free- 
dom of expression was threatened on Western university campuses. According 
to a British study, more than 80 percent of universities in the United Kingdom 
have restricted or actively censored free speech and expression on their cam- 
puses beyond the requirements of the law.' Another study found that a sizeable 
proportion of conservative-leaning academics in British universities were 
reluctant to express their views or challenge those of their left-wing colleagues, 
who greatly outnumbered them.’ Evidence also indicates that speakers express- 
ing conservative views have met with far more protests and attacks than their 
liberal-leaning counterparts on British campuses.* 


1. Louise Tickle, Free Speech? Not at Four in Five Universities, THE GUARDIAN (Feb. 2, 2015), http:// 
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ing Tom Slater, Free Speech University Rankings: Exposing the Staggering Scale of Censorship on Cam- 
pus, SPIKED (Feb. 3, 2015), http://www.spiked-online.com/2015/02/03/free-speech-university-ranki 
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3. See The Banned List, ACADEMICS FOR ACADEMIC FREEDOM, http://www.afaf.org.uk/the-banned-list/ 
(last visited Dec. 21, 2021). 


4 / IN DEFENSE OF FREE SPEECH IN UNIVERSITIES 


Across the Atlantic, similar scenarios have been common in both the 
United States and Canada. Although scholars, speakers, or students across the 
political spectrum have self-censored or had their speech rights threatened on 
American university campuses,’ left-wing academics, students, and speakers 
have been shut down or criticized for more legitimate reasons, such as their use 
of expletives or calls for violence, while the suppression of their conservative 
counterparts has been more often than not ideologically motivated.’ In Can- 
ada, protests against speakers holding different political views or seen as repre- 
senting different ideologies have varied greatly in terms of the scale and degree 
of violence. A small, peaceful group of protesters appeared at the event at Dal- 
housie University featuring former Canadian citizen and child soldier Omar 
Khadr, who pled guilty to murder and other charges he committed in Afghani- 
stan and later received a handsome compensation from the Canadian govern- 
ment for what it considered to be a mishandling of his case.° It was a far cry 
from the massive, at times violent, protests sparked by well-known conserva- 
tive speakers and speakers who were not necessarily conservative but dared to 
challenge left-wing ideologies. 

The prevalence of free speech battles at these places of learning is not a good 
sign, considering that the education system has invariably been one of the 
prime targets of dictatorships and authoritarian regimes. Throughout world 
history, these regimes have used schools and universities for indoctrination 
and propaganda purposes by controlling the information to which young, 
impressionable minds are exposed and by mobilizing indoctrinated students of 
different ages to participate in campaigns aimed at bolstering the ruling pow- 
ers.’ Propaganda was rife, free expression was suppressed, and teachers were 
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persecuted and slaughtered in schools and universities in Nazi Germany, East 
Germany, and Mao’s China, to name just a few." 

It was no coincidence that book burnings were also carried out under some 
of these regimes. German universities and their intellectuals willingly and 
proudly took part in destroying “un-German” books not long after Hitler came 
to power, while Red Guards zealously “cleansed” school libraries during China's 
Cultural Revolution.’ In the twenty-first century, book burnings have survived 
only in countries like China.'° Ironically, though, this practice, as well as the 
spirit and the appeasement policy it entails, has continued in democratic 
nations, albeit in different forms. It happens, for example, when democratic 
governments forgo their moral duty by restraining criticism of authoritarian 
governments for their human rights abuses and trade their long-standing dem- 
ocratic values for lucrative business with these nations." 

The suppression of campus free speech, or what is known as the “cancel 
culture; in the twenty-first century is worrying as it is reminiscent of book 
burning"? and, as history shows, can be an alarming symptom of rising authori- 
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2018), http://www.dw.com/en/when-books-were-burned-in-germany/a-43725960; Huizhong Wu, 
In Echo of Mao Era, China’s Schools in Book-Cleansing Drive, REUTERS (Jul. 9, 2020), http://www.reu 
ters.com/article/us-china-books-insight-idUSKBN24A1R5; James Palmer, China Brief: Why Is 
China Burning Books? ForEIGN Pory (Dec. 11, 2019), http://foreignpolicy.com/2019/12/11/china 
-burning-book-censorship-online-outrage/ 

11. Christoph Hasselbach, When Books Were Burned in Germany, DEUTSCHE WELLE (May 10, 2018), 
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tarianism. At the same time, one must not dismiss the importance of feelings in 
social settings. It would be unwise and insensitive to disregard sincere com- 
plaints about harmful speech and attribute all of them to the hypersensitivity of 
the offended, sometimes referred to disparagingly as “snowflakes?! More 
recently, quite a few scholars have argued that university officials have seldom 
caved in to offended students, and the instances where they seemed to do so 
can often been viewed in the context of a larger strategy to preserve their auton- 
omy, power, and prestige rather than to appease or protect sensitive students. 
Regardless of the true reason(s) for suppressing campus speech, the question 
remains: Where should the line be drawn to differentiate acceptable and unac- 
ceptable speech to ensure a healthy and functional university environment? 
Whether or not the free speech problem has evolved into a full-blown crisis in 
Western universities, it is undeniably an important topic that needs to be 
addressed in democratic societies. This book will add to the current scholarly 
debate by studying the history and importance of free speech in the Western 
university, the philosophical foundations of free speech, and the flawed ratio- 
nales and mechanisms commonly used to justify the suppression of free speech 
on campuses, and selected campus free speech cases in three jurisdictions: the 
United Kingdom, the United States, and Canada. 


This book is divided into three parts. In part I, chapter 1 describes the origin of 
free speech in the university setting. It explains how Emperor Frederick Bar- 
barossa’s granting of the privilege of free expression to scholars in medieval 
Europe was an important moment in the history of free speech in the Western 
world, despite its limited scope according to today’s standards. Chapter 2 exam- 
ines the history, definitions, and significance of academic freedom—so often 
conflated with free speech, while chapter 3 clarifies their differences and illumi- 
nates their mutually beneficial relationship. Throughout history, erosion of 
these freedoms has only undermined universities’ functions: without these 
freedoms, a university cannot be said to exist. 

Any concern about what might be considered the Eurocentric assump- 
tions of part I would be groundless.'* Throughout history, the importance of 


13. Snowflakes, SLANG DICTIONARY, http://www.dictionary.com/e/slang/snowflake/ (last visited Apr. 9, 
2021). 

14. For instance, Patrick Deane, president of Queen's University in Canada, believes that this freedom is 
“unimaginable except as facilitated by social and economic privilege” and would perpetuate “sys- 
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free speech has been affirmed not merely in European cultures but also in 
cultures widely known as oppressive.!> Hence, comments that the idea of free 
speech is Eurocentric and oppressive rather than liberating is strangely remi- 
niscent of “freedom is slavery” in George Orwell’s Nineteen Eighty-Four, and 
likely have been made out of ignorance.!* That said, this book’s topic—free 
speech in Western universities—justifies part I’s focus on the history of free 
speech in the Western world. Notwithstanding the fundamental value of this 
freedom to all humans, there is no reason why one should not draw upon 
Western history and philosophies if the best arguments can be made with 
these resources, given that the amount of relevant materials would be mas- 
sive. It is with such considerations that part II turns to the Western philo- 
sophical foundations of free speech. 

Chapter 4 argues that free speech is a natural right essential to the pursuit 
of truth, democratic governance, and self-development, and this right is 
nowhere more important than in the university. If the right to free speech is 
natural and universal and stems from freedom of thought and conscience, so 
is the right to silence and against being compelled to say something, whether 
or not one agrees with it. Compelled speech, whether it contradicts the 
speaker’s beliefs or not, is often a symptom of authoritarianism or totalitari- 
anism. On campus, the willful or malicious misrepresentation of facts and 
spread of misinformation or propaganda by academics that are found to vio- 
late academic integrity can be disciplined. However, policies banning false- 
hoods can discourage debates. Given that many falsehoods may be unpopular 
opinions, not only can distinguishing truths from falsehoods often be diffi- 
cult, but blind adherence to “truth” hinders the pursuit of knowledge and can 
play into the hands of the powerful who weaponize their dogmas, disguised 
as truths, to oppress and tyrannize. 

Chapter 5 turns to the origins of “political correctness.’ Although political 
correctness may help create an inclusive society, banning or discouraging 
facially neutral expressions with sexist or racist roots or associated with hate 


temic oppression” if not remade according to principles of equity and diversity. Patrick Deane, The 
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groups would lead society down a slippery slope. Suppressing expressions for 
fear that they offend protected groups and individuals also frustrates the key 
purposes of free speech, especially given the unlikelihood that discussion of 
topics that are frequently considered offensive would constitute harassment, 
discrimination, or hate speech. The chapter further examines “microaggres- 
sions” and the idea of dignity. Acknowledging the emotional harm caused by 
microaggressions, it identifies the shortcomings of diversity and sensitivity 
training programs and suggests that recipients of microaggression should exer- 
cise their autonomy and freedom of expression—a core part of dignity—to 
resist lawful words or acts that they deem to have undermined their dignity. 

Chapter 6 debunks numerous popular arguments in favor of deplatforming 
without taking the absolutist position that it should never take place. It then 
addresses “trigger warnings” by pointing out that the word “triggering” has 
become synonymous with “provocative; which need not be negative as 
thought-provoking ideas and methods have pedagogical value. It points to the 
unfortunate reality of today’s campuses, where thought-provoking opinions 
and ideas that serve to advance knowledge, democratic governance, and per- 
sonal development are regularly mistaken as personal attacks, and where per- 
sonal attacks are often justified in the name of peace and harmony. Finally, the 
chapter explains why a safe space should be limited in scope. Turning the entire 
university into a “safe space; based upon an overly broad concept of violence, 
may justify the use of preemptive violence against perceived threats to its 
“safety,” let alone ill prepare students for the real world. 

Each chapter in part III examines campus free speech in a selected Western 
jurisdiction. Besides providing overviews of applicable laws and policies in the 
jurisdictions, the chapters apply concepts examined in part II to the study of 
selected case studies. They aim to argue for the equal application of the free 
speech principle to all expression to facilitate respectful debate and the pursuit 
of knowledge, and analyze whether the decisions to ban them or to penalize 
their speakers were justified or unfair and wrongful. Given that conservative- 
leaning opinions and ideas are more likely to be banned on today’s campuses, 
the chapters feature numerous conservative speakers." It must be emphasized 


17. Some of the chapters were completed during the height of the Israel-Palestinian conflict in 2021. 
Antisemitism, which has been found in radical politics on both ends of the spectrum and which 
would present an interesting case study, is not addressed in this book due to its scope. Nonetheless, 
the free speech principle should apply equally to all speech, including opinions and ideas that might 
offend Jews and Muslims. 
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that the defense of speakers’ right to speak is by no means a defense of their 
politics or vindication of their opinions. Rather, it is meant to be an impartial 
application of the free speech principle. 

Chapter 7 studies the U.K., where freedom of expression is protected by the 
Human Rights Act 1998 and campus free speech is affirmed by governmental 
policies, but where self-censorship and suppression of free expression in uni- 
versities have become increasingly concerning. The “cancel culture” that has 
evolved over the past decade has led to numerous attempts to deplatform 
speakers who dare to challenge mainstream ideologies through respectful 
debate. The chapter argues that British universities must avoid inconsistent 
application of the free speech principle to different groups, which unfairly priv- 
ilege the feelings and safety of some groups over others. They must also address 
the Chinese Communist Party’s growing threat to free speech in British aca- 
demia, by ditching their passivity, complacency, and at times complicity in the 
continual erosion of their autonomy by this rogue state and its agents and 
supporters. 

Chapter 8 turns to the U.S., where free speech on university campuses is 
protected by the First Amendment or by a “contract theory” and affirmed by 
the U.S. Supreme Court. Despite ample legal safeguards at both public and pri- 
vate universities, numerous attempts by students to deplatform or disinvite 
speakers have succeeded. In addition, not a few universities have terminated or 
considered terminating the employment of unorthodox professors, denied sup- 
port to harassed academics, or penalized student for expressing nonviolent 
messages. American universities should be lauded for acting with courage, for 
the most part, to curb the attempts by both the Chinese government and their 
agents to exploit Western liberal concepts of free speech and diversity to ban 
expression challenging their pro-China narrative or to camouflage their unpro- 
fessionalism and misconduct. The same moral courage and devotion to prin- 
ciples need to be shown in addressing all other free speech disputes. 

Chapter 9 looks at Canada, where freedom of expression is recognized as a 
fundamental value under section 2(b) of the Canadian Charter of Rights and 
Freedoms, whose application to universities nonetheless remains uncertain due 
to judicial deference to university administrations in formulating and applying 
their own free speech policies. Attacks on free speech in Canadian universities, 
mostly by their own professors and students, have continued to grow. The inac- 
tion and complacency of Canadian universities have also played into the hands 
of the agents and supporters of the Chinese government who habitually pull the 


10 / IN DEFENSE OF FREE SPEECH IN UNIVERSITIES 


race card and liberal narratives to suppress meaningful discussion of China- 
related topics. Canadian universities must neither concede to local extremists 
who seek to suppress meaningful discussion, nor surrender to tyrannical for- 
eign governments by trading their mission, democratic values, and national 
sovereignty for money and “friendships.” 


“This was a prelude only. Wherever they burn books they will also, in the end, 
burn human beings,” wrote German poet Heinrich Heine in 1821, well before 
the Nazis took over his nation.'® A dear friend of this book’s author recalled an 
old picture book that he found on his cousin’s desk during his visit to Shanghai 
in 1980. It was about a little girl who was told by the Chinese Communist Party 
to slaughter her pet chicken. As the blood of the dying chicken came dripping 
down its neck, her grief turned into pride: its bright red color resembled the red 
scarf that she and many of her peers were wearing. The story and its gruesome 
message have haunted him to this day. 

While this book addresses many free speech cases in Western universities, 
all chapters in part II conclude by discussing the serious threat posed by the 
Chinese government and by its agents and supporters to campus free speech in 
these Western jurisdictions. They end by emphasizing that even if “every man 
has his price?” and student tuition and funding from hostile foreign nations 
help to keep universities running, university administrators and educators 
must strive to raise their prices and not surrender to hostile foreign forces for 
financial gain. Sacrificing cherished democratic values for foreign money is far 
worse than willingly prostituting oneself despite claiming to believe in the sanc- 
tity of sex.” In fact, given that some universities might prioritize money over 
free speech, it is more akin to serving as mistresses to enrich oneself at the 
expense of other people’s marriages. This is pure hypocrisy and a gross betrayal 
of what are important and fundamental principles, which is likewise done by 
self-proclaimed patriots who swear their love for the authoritarian govern- 
ments of their home countries, but for whatever reasons emigrate to Western 
democracies while exporting authoritarianism to their new homes. Just as 


18. This line is taken from Heine’s famous tragic play Almansor (1821) (“Dort, wo man Biicher ver- 
brennt, verbrennt man am Ende auch Menschen”). Heine was Jewish by birth, and his books were 
notably among those burned by the Nazis. 

19. Richard Rich’s famous line in Robert Bolt, A Man for All Seasons (1954). 

20. In fact, the author harbors tremendous respect and sympathy for women who, due to poverty, en- 
tered the sex trade to feed their families. It is hypocrisy and greed that she abhors and detests. 
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those who willingly trade sex with people other than their partners or spouses 
for material gain have no claim to chastity, universities cannot claim to embrace 
free speech while trading this fundamental value for money. 

This pattern of similar chapter endings is hardly coincidental. The resem- 
blance between the aggressive Chinese state and the creeping authoritarian ten- 
dencies on some of today’s Western university campuses is uncanny enough. In 
addition, considering the fact that blind, uncritical adherence to certain ideolo- 
gies can distract the educated elites from more pressing concerns of society and 
real threats by foreign dictators, empower hostile foreign states, and enable 
them to suppress academic speech and undermine Western democracy (for 
example, by shamelessly weaponizing anti-Asian racism due to the spread of 
COVID-19 to quash legitimate criticisms of the Chinese government’), there 
may not be a better way to spell out the parallel and causality between authori- 
tarian foreign states and authoritarian tendencies on campuses. Indeed, such 
endings are one of the coherent ways to hold up a mirror to the extreme ideolo- 
gies and excessive actions at some universities. They issue the warning that 
extreme ideologies embraced with the best intentions and excessive actions 
undertaken in the name of the greater good are nothing but dangerous and will 
only undermine our long-standing and deeply held democratic values. 


21. Tenzin Dorjee, Anti-China Is Not Anti-Asian, Wasu. P. (Apr. 6, 2021), http://www.washingtonpost 
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Part One 


The new Nazi commissar wasted no time on the amenities. He immediately announced 
that Jews would be forbidden to enter university premises and would be dismissed without 
salary on March 15; this was something that no one had thought possible despite the Nazis’ 
loud antisemitism. Then he launched into a tirade of abuse, filth, and four-letter words 
such as had been heard rarely even in the barracks and never before in academia. . . . [He] 
pointed his finger at one department chairman after another and said, “You either do what I 
tell you or we'll put you into a concentration camp.” 
—FAcING HISTORY AND OURSELVES, 
HOLOCAUST AND HUMAN BEHAVIOR (2017) 


“On August 19, I organized a meeting to criticize the leaders of the Beijing education 
system,’ Chen, now 67, recalls. “A rather serious armed struggle broke out. At the end, some 
students rushed onstage and used leather belts to whip some of the education officials, 
including the party secretary of my school.” 
... The same summer, Chairman Mao met with crowds of frenzied Red Guards in Beijing’s 
Tiananmen Square. He endorsed their violent tactics—consisting mainly of beatings with 
fists, clubs and other blunt instruments. In August and September 1966, a total of 1,772 
people were killed in Beijing, according to the Beijing Daily newspaper. 

—ANTHONY KUHN, CHINESE RED GUARDS APOLOGIZE, 

REOPENING A DARK CHAPTER, NPR (FEB. 4, 2014) 


CHAPTER ONE 


Free Speech in Western Universities 


Who needs the atrocities and mass persecutions—even murders—of academ- 
ics and students in Nazi Germany and Maos China to serve as a reminder that 
freedom of speech is important to the existence of universities? Probably not 
many. Yet people who know the full history of free speech in Western universi- 
ties may be far fewer. Free speech in the Western university originated in 
Authentica Habita, a decree issued around November 1158 by Emperor Freder- 
ick Barbarossa (Frederick I) to protect traveling scholars who helped to advance 
knowledge in the Holy Roman Empire. The Habita and the freedom enjoyed by 
scholars in medieval Europe were crucial to the development of free speech in 
Western history. Nonetheless, over the past centuries, the pursuit of freedom of 
expression to foster learning and the creation of new knowledge in Western 
universities has continued to be fraught with obstacles. 


I. The Origin of Campus Free Speech 


Although free speech on campus has become a hot topic globally, most books 
examining this topic were authored by American scholars. Unsurprisingly, 
they tend to locate the American civil rights movement of the 1960s as the 
pivotal moment—if not the origin—of the history of free speech in Western 
universities. Erwin Chemerinsky and Howard Gillman describe the Berkeley 
Free Speech Movement in the 1964-65 academic year, when a group of stu- 
dents at Berkeley protested against the ban of political activities on campus 
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and advocated for students’ free speech rights.' Sigal R. Ben-Porath likewise 
mentions the long-term impact of nationwide civil rights struggles on Ameri- 
can university campuses. She uses as an example the student protests against 
the Vietnam War in the 1960s, crediting it as a time when the University of 
Pennsylvania, where she now works as a professor, first developed its free 
speech guidelines to ensure that no views are supressed on campus based on 
their content.’ Keith Whittington explains that the fight for free speech at the 
time was not entirely a left-wing movement in America as it is widely believed 
to be, by drawing attention to conservative student protests against what they 
considered to be overwhelmingly left-wing faculties and liberal agendas 
served by university administrators.? Whittington also identifies Yale Univer- 
sity’s defense of freedom of expression in the aftermath of the Schockley inci- 
dent in the mid-1970s as an important moment in the free speech movement 
in American universities.* 

The focus upon the civil rights movement of the 1960s by these American 
scholars aligns with the general understanding of campus free speech in Amer- 
ican journalism and popular media. Describing college and universities as 
“hubs of free speech” and “hotbeds of protest? CNN (Cable News Network) 
begins its official chronicle of campus free speech with episodes of protests and 
demonstrations by university students in the 1960s. Its highlights include not 
only the Berkeley Free Speech Movement but also protests against Alabama 
governor George Wallace’s denunciation of a civil rights law in 1963, Boston 
students’ demonstrations against U.S. involvement in the Vietnam War in 1968, 
and Columbia University’s student uprising in the same year against its plan to 
construct a segregated gymnasium in the city-owned Morningside Park.” 
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The origin of free speech in the university can nonetheless be traced to 
Authentica Habita, a decree issued around November 1158 by Frederick Bar- 
barossa (Frederick I), emperor of the Holy Roman Empire, notwithstanding 
that none of the privileges that it granted to scholars at the time is equivalent to 
the free speech enjoyed on campus today. While in Italy to receive his crown, 
the emperor invited four doctors of law (Italian jurists) as well as masters and 
students of the University of Bologna’s school of law to the Diet of Roncaglia, a 
general assembly of the nobles and ecclesiasts in the empire, to express their 
opinions on the laws of the empire.® There, the doctors implored the emperor 
to forbid the exercise of the right of reprisal against foreign scholars and to 
grant all scholars freedom of movement, considering that similar privileges had 
been granted to teachers and scholars by various emperors.” 

Frederick I likely issued the Habita in connection with the edict for the 
maintenance of the public peace, a general edict also issued at this Roncaglian 
Diet. There is no doubt, however, that he singled out the scholars as particularly 
worthy of protection and favor, noting that “the whole world is illuminated by 
their learning,” and affirmed the significance of the scientific knowledge that 
scholars brought to the empire.’ Also known as “Privilegium Scholasticum, 
the Habita aimed to protect “those who exile themselves through love of learn- 
ing, those who prefer to wear themselves out in poverty rather than to enjoy 
riches, and those who expose their lives to every peril, so that, defenseless, they 
must often suffer bodily injury from the vilest of men.” 

The Habita, later confirmed by Pope Alexander III and incorporated by 
Frederick I into the Codex Justinianus, granted several imperial rights and pro- 
tections to scholars, including freedom of movement and travel and the right to 
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safe residence in the imperial lands for the purposes of study.'° Another protec- 
tion was immunity from reprisal, so that debtors could not recover from schol- 
ars debts incurred in provinces or cities in which they resided.'' They also 
included the right to decline the ordinary jurisdictions for offenses that schol- 
ars committed against others and to choose as judges their own masters at 
schools or the bishop of the diocese, so that plaintiffs applying to other judges 
could lose the cases even if they stood on legally sufficient ground; and where 
scholars were the plaintiffs, the right to be tried before judges of their choice 
and at their schools.'? 

Although the Habita did not expressly provide for the right to free speech, 
its grant of various imperial rights to scholars to protect their comfort and 
safety during their studies put them in a privileged position. These scholarly 
privileges might have been a source of empowerment for students, considering 
that university student movements could already be found in medieval Europe. 
One instance occurred in the Italian Universita di Bologna, recognized as the 
first university in Europe. In 1284, its students, mostly foreign, banded together 
to pressure their teachers, mainly citizens, to commit to their teaching jobs at 
the university and not sell their expertise on the more lucrative open market, 
threatening to migrate elsewhere if they did not comply." Soon, protest migra- 
tions from Bologna inspired similar movements in such cities as Reggio, 
Vicenza, Arezzo, Padua, Vercelli, Siena, Pisa, and Florence. 

The privileged position of scholars also led to more freedoms, freedom of 
expression included, than for nonscholars in ways that were perhaps not 
expected by Frederick I. Due to the Habita’s open-endedness, its provisions 
were analyzed, annotated, and expanded by jurists to represent much more 
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than was present in the text and to allow for students to take advantage of their 
newfound freedom and security, depending on the circumstances of individual 
cases, even to the detriment of other residents in the same university towns.!° 
Certainly, the Habita did not entitle scholars to criticize the Church or the 
emperor due to their supremacy, and despite few formal restrictions on speech, 
prosecutions of scholars for heresy in the medieval period by the Inquisi- 
tion—an ecclesiastical tribunal established by Pope Gregory IX in 1232 for the 
suppression of heresy—are well documented.’ Nevertheless, their scholarly 
privileges, which were a source of conflicts between town and gown, were 
expanded to shield them from liabilities—civil and criminal—for their disor- 
derly, unruly, and sometimes verbally abusive conduct toward other residents, 
and even arrests by the order of municipal magistrates, except in the commis- 
sion of the most serious crimes. 

Hence, it can be argued that despite its lack of a speech-related provision, 
the Habita emboldened scholars of the time to exploit their speech freedom, 
often without legal ramifications, as long as their expressions did not target the 
Church or the emperor. First applied to the university in Bologna, the Habita 
was later adopted by other universities in Italy, and its provisions were either 
directly followed or emulated by other European universities as they enacted 
their own charters in the following centuries.'® 
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One may, however, argue that the freedoms and privileges enjoyed by stu- 
dents in medieval Europe, whether it took the form of organized protests 
against their teachers or civil or ecclesiastical authorities, or abusive expres- 
sions targeting other residents of university towns, did not truly originate in the 
Habita. Their exercises of this freedom instead can be deemed as part of the 
evolution of free speech in Western history. 


II. Western History of Free Speech 
and Universities’ Contributions 


In Western history, freedom of speech has its origin in ancient Greece, as Ath- 
ens, its capital city, was the first society in recorded history to embrace freedom 
and democracy.” “Democracy” originated from the Greek word “démokratia,” 
meaning the “rule of the people?” The right to parrhesia, open and candid 
speech in private and public life, empowered early Athenians to participate in 
their government,”! and to free themselves from social hierarchy and reverence 
for the past.” Without referring to an inalienable right to free speech as it is 
understood today, the word therefore captured the freedom enabling Athe- 
nians to choose their governments, and represented the egalitarian foundation 
and participatory principle of the ancient regime.” 

Parrhesia and its significance were affirmed by ancient Greek philoso- 
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phers. Socrates describes the Assembly, the primary venue for political deci- 
sions at the time, as the site where all citizens, whatever their social and eco- 
nomic statuses, could “deliberate on something concerning the governance of 
the city (poleos dioikeseos),” and where “carpenter, bronze worker, shoe- 
maker, merchant, shop-owner, rich, poor, noble, lowly born” participated in 
the deliberations.” Socratic parrhesia, or the freedom to say whatever one 
wants so long as it aligns with truth, became an important component of 
Plato’s political ideals.” Aristotle, a student of Plato, compared the Assembly 
to a potluck dinner, where participants both contributed to and benefited 
from the wisdom of many.” 

In the Roman Republic, no word carried the same meaning as parrhesia 
did. “Libertas; the Latin word for liberty, did not refer to freedom of speech in 
the way Athenians understood it.” The Roman Senate and senior statesmen 
were the only citizens to whom the right to political discussion was formally 
granted.’ While ordinary citizens could vote in the Roman assemblies, they 
had no formal right to make their voices heard.” This, however, did not stop 
them from finding ways and opportunities to express their opinions and even 
to influence those of the Senate.*° 

As Europe entered the medieval period, which lasted from the fifth to the 
fifteenth centuries, dissent, especially religious divisions, was largely outlawed 
among fragile alliances in the empire under the overarching goal of nation- 
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building.*! Christianity, which began to transition to the dominant religion of 
the Western Roman Empire during the reign of Constantine the Great (AD 
306-337), continued to be the state religion of medieval Europe. Because salva- 
tion is to be found exclusively in the Christian Church, heresy was punished as 
if it were one of the most heinous crimes.” 

Hence, when Frederick I issued the Habita in 1158, heresy was strictly for- 
bidden. Unsurprisingly, the Habita, while providing for numerous scholarly 
privileges, did not contain any provision pertaining to freedom of expression. 
Neither did the Code of Justinian, in which it was incorporated during his reign. 
During this period, interest in Roman law revived, and so the content of this 
Code was quarried for arguments by both secular and ecclesiastical authorities, 
and the revived Roman law in turn became the foundation of law in all civil law 
jurisdictions.” Nonetheless, many laws in the Code were aimed at legitimizing 
Christianity and securing its status as the state religion of the empire, rather 
than establishing the rule of law as it is understood today.” 

As explained, the Habita nevertheless emboldened scholars to exercise 
their freedom of expression in rather unexpected ways. It also empowered 
scholars to resist their authorities and encouraged them to travel around 
Europe, leading to the establishment of new universities, including Oxford and 
Cambridge.” These new seats of learning in turn became the breeding grounds 
for philosophers who advanced the idea of freedom of speech in the Renais- 
sance and Enlightenment periods. The two most remarkable examples were 
John Milton and John Locke, both outspoken students at Cambridge and 
Oxford, respectively.” 
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Milton authored Areopagitica: A Speech for the Liberty of Unlicencd Printing 
(1644), now considered “the most eloquent plea for a free press ever penned”*” 
and “the foundational essay of the free speech tradition”? He addressed it to 
the English Parliament, which, at the height of the English Civil War, instituted 
a regime of prior censorship through the Licensing Order of 1643 requiring all 
books, pamphlets, and other written materials to be approved by the govern- 
ment before being printed.” Published without official approval, Areopagitica 
argues that the regime of his time dampened one’s reasoning ability and pursuit 
of knowledge.“ It should learn from ancient Greeks and Romans who, despite 
punishing blasphemous and libelous writing, never required prior approval for 
published writing, and should punish only those who abuse this freedom.’ 

After Milton’s Areopagitica, Locke’s A Letter Concerning Toleration (1689) is 
considered to provide “the seventeenth century’s most intellectually persuasive 
justification for the right to free speech” It argues that the liberty of con- 
science is an inalienable right, and the power of the government, which “con- 
sists only in outward force,” cannot compel moral behavior, which “consists in 
the inward persuasion of the mind?* An Essay Concerning Human Under- 
standing (1689) further affirms the role of reason in finding the truth.“ Both 
freedom of conscience and the liberty to reason and pursue the truth imply the 
right to speak freely.“ Lockes embrace of free speech is also indicated in his 
Second Treatise of Government (1689) through his endorsement of a limited 
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government. People, he argues, should readily overthrow their government 
when it becomes unjust or authoritarian so as to preserve their rights to life, 
liberty, and property.** For this to happen, freedom of speech, as well as free- 
dom of action, need to be granted to people for them to speak out against their 
government when it acts contrary to their welfare.” These works became cru- 
cial to the establishment of the English Bill of Rights, which secured freedom of 
speech and elections for members of the English Parliament.”* 

The ideas of speech freedom conceptualized by ancient Athenians and 
scholars in medieval Europe, though limited in scope according to today’s 
standards, therefore led to the formation of the first universities and were 
pivotal to the development of free speech during the Enlightenment. Unfor- 
tunately, this freedom, the importance of which was affirmed at different 
points in history, has continued to be eroded in different universities from the 
Renaissance to the present. 


III. Campus Free Speech from the Renaissance to the Present 


The fact that some of these European universities produced philosophers 
who advanced the notion of freedoms of conscience and of expression should 
not detract from the problem of censorship, mostly on religious grounds, 
across different universities during the Renaissance. In Renaissance Italy, 
professors and students enjoyed different levels of intellectual and religious 
freedom and freedom of expression.” While Italian governments allowed 
neither Italian professors nor students to profess non-Catholic views, they 
were more tolerant of dissent among foreign scholars. Hence, these govern- 
ments did not attempt to enforce religious orthodoxy on Protestant scholars 
from other parts of Europe until the latter half of the sixteenth century, and 
even then, only forbade these foreign students from practicing their religion 
openly.*° Criticism of the Catholic Church and expression challenging its 
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orthodoxy were also suppressed in France during the same period. The most 
well-known and extreme example involved Etienne Dolet, a law student at 
Toulouse University and later a translator, who was convicted of heresy for 
questioning the Catholic belief in immortality in his work and executed in 
1546, through the joint effort of the Parlement of Paris, the Inquisition, and 
the theological faculty of Sorbonne University.*! 

Protestant universities in the Renaissance were at least as intolerant of dis- 
sent as their Catholic counterparts. After becoming Protestant, the University 
of Heidelberg imposed Calvinist or Lutheran oaths, depending on the religion 
of the presiding ruler, on its professors and students.” In England, the govern- 
ments of Edward VI (1547-53) and Elizabeth I (1558-1603) expelled and com- 
pelled to resign many officers and students from Oxford who held or were sus- 
pected of holding Catholic views.” Later, the power shifted. In 1559, the latter 
further imposed an oath accepting royal supremacy over the Anglican Church 
and renouncing papal authority as a condition for students to receive degrees 
from Oxford.*4 New statutes of 1581 required that that all students sixteen or 
older subscribe to the royal supremacy over the Church and the English articles 
of religion as a condition of matriculation into any college or residence hall.” 
Nearly seventy English Catholics who were connected to Oxford University 
were executed by the Tudor and Stuart governments from the late fifteenth 
through the early eighteenth centuries.*° 

The nineteenth century saw the secularization of European universities in 
general, and criticisms of religions were more tolerated than before. After the 
unification of Italy (1860-70), its liberal governments began secularizing insti- 
tutions and public life.” Likewise, reforms of Oxford and Cambridge, largely 
initiated by the British government and carried out between the 1850s and 
1880s, both modernized their curricula and diminished their connections with 
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the Anglican Church.” Yet free speech battles continued to be forged in many 
places on political grounds. For example, following Napoleon T's 1802 reform of 
the French education system, political authorities exerted tight control over 
institutions of higher learning and shut down faculties where professors and 
students opposed the French government.” After the Congress of Vienna in 
1815, the states of the German Confederation suppressed dissenting voices to 
stabilize their governments. As a result, professors who were believed to cause 
social unrest through criticizing the government were blacklisted by universi- 
ties or put under constant police supervision and censorship.” 

In America, freedom of speech was not in fact encouraged on university 
campuses until the latter half of the nineteenth century.®! Before then, free- 
dom of inquiry or expression on campuses was restricted by the prevailing 
theory of “doctrinal moralism,” according to which the worth or legitimacy of 
an idea is judged by the moral standards of the institutions leaders. For 
example, during the Civil War, professors or students in the Northern states 
who defended slavery, or their counterparts in the Southern states who chal- 
lenged slavery, could be dismissed, disciplined, or expelled. American 
higher education underwent a revolution between 1870 and 1900, so that 
more room was then provided for freedom of expression: during that time, 
both criticizing and preserving traditional moral values and understandings 
became accepted activities on campuses. 

The winds continued to shift from the late nineteenth to the early twenti- 
eth century, when an increasing number of American universities were sup- 


58. Lawrence Goldman, Oxford and the Idea of a University in Nineteenth Century Britain, 30 OXFORD 
Rev. EDUC. 575, 582 (2004). 

59. Emmanuelle Picard, Recovering the History of the French University, 5(3) STUDIUM 156, 158 (2012). 

60. Matthew Bunn, Civility and Speech in the Modern University, 200 Years Ago in Germany, Not EVEN 
Past, http://notevenpast.org/civility-and-speech-in-the-modern-university-200-years-ago-in-germ 
any/ (last visited May 21, 2021). 

61. Geoffrey R. Stone, Prof. Geoffrey Stone Discusses Free Speech on Campus at the American Law Insti- 
tute, UNIVERSITY OF CHICAGO SCHOOL OF Law: News (Jun. 6, 2016), http://www.law.uchicago.edu 
/news/prof-geoffrey-stone-discusses-free-speech-campus-american-law- institute 

62. Geoffrey R. Stone, Prof. Geoffrey Stone Discusses Free Speech on Campus at the American Law Insti- 
tute, UNIVERSITY OF CHICAGO SCHOOL OF Law: News (Jun. 6, 2016), http://www.law.uchicago.edu 
/news/prof-geoffrey-stone-discusses-free-speech-campus-american-law-institute 

63. Geoffrey R. Stone, Prof. Geoffrey Stone Discusses Free Speech on Campus at the American Law Insti- 
tute, UNIVERSITY OF CHICAGO SCHOOL OF Law: News (Jun. 6, 2016), http://www.law.uchicago.edu 
/news/prof-geoffrey-stone-discusses-free-speech-campus-american-law-institute 

64. In 1892, William Rainey Harper, the first president of the University of Chicago, asserted: “When for 
any reason the administration of a university attempts to dislodge a professor or punish a student 
because of his political or religious sentiments, at that moment the institution has ceased to be a 
university.” 


FREE SPEECH IN WESTERN UNIVERSITIES / 27 


ported by conservative business owners. Pro-labor scholars who offended 
these wealthy trustees and donors by criticizing the ethics or legitimacy of 
their business practices risked getting dismissed from their universities.© 
During World War I, students and professors who questioned the morality or 
wisdom of the war, or merely showed “indifference” toward the war, were 
persecuted, expelled, or fired at such famous institutions as the universities of 
Columbia, Virginia, and Nebraska. During the age of McCarthy in the late 
1940s and the 1950s, suspected Communist sympathizers and Communist 
apologists were expelled.” 

The Berkeley Free Speech Movement, described at the beginning of this 
chapter, can be deemed part of a global phenomenon in the 1960s and early 
1970s.°° The continuous boom in industrial capitalism and the large-scale 
expansion of postsecondary education in many nations after World War II cre- 
ated favorable conditions for the spread of student movements protesting regu- 
lations, policies, and actions by their universities.” Politicians, senior adminis- 
trators, and academics tried to curb on-campus activism in the U.S. and other 
Western nations, and political expression—both left- and right-wing—became 
the target of suppression depending on the political climate of the time. Yet 
committees on free expression were also formed at various universities by aca- 
demics, alumni, and trustees to address the free speech issue and defend free 
expression on campuses.” 

Since the 1980s, freedom of speech has undergone further challenges across 
many Western campuses. Increasingly heterogeneous and ideologically diverse 
student bodies and a globalized environment more generally have fostered a 
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culture of “political correctness” in universities and colleges that, accordingly to 
many, have become predominately liberal.”! As the incidents described in this 
book’s introduction show, balancing freedom of speech on campuses with the 
need to be sensitive to all members of academic communities is not easy: con- 
cern for sensitivity, when taken too far, stifles free speech. 

The importance of fighting discrimination is not to be doubted. In extreme 
cases, however, this political correctness narrative is allowed to dominate cam- 
puses, where certain individuals in what are deemed marginalized groups use it 
to indulge in their sensitivities and vulnerabilities and to shield themselves 
from expression that they deem offensive.”? When this happens, little room is 
allowed for free and vigorous intellectual enquiries within the law.” Consider- 
ing that “victims” of verbal offenses—some of which may be more imagined 
than real—may even gain a higher moral status relative to nonvictims, and 
paramount concerns about “safety” and “sensitivity” for such “victims” may 
smother freedom of speech, the disastrous impact of this “victimhood culture” 
on free speech on campus may not have been overstated.”4 

The Enlightenment philosophers, if they were still alive, would frown on 
how free speech—and the very existence of universities—is being threatened 
today despite the decline in the importance of religion and the democratization 
of the Western world. Not a few scholars deem that the university, estranged 
from its ideals of freedom of inquiry and tolerance of different opinions, has 
now turned into a conformist, paternalistic institution with such infantilizing 
practices as “trigger warnings,” “safe spaces? and “mandatory sensitivity 
training?” Worse still, when it is indeed a crime to express ideas—or entertain 
thoughts—that run contrary to the “social justice” dogma, or not to embrace 
correct thoughts or make correct expressions in accordance with its mandate, 
the university, once a bastion of free speech and thought, has devolved into 
nothing more than an institute of indoctrination.” The obsession over political 
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correctness also diverts attention from more pressing social problems and 
emboldens the real evils lurking out there. 


The Nazi regime has long since collapsed and Chinas Cultural Revolution 
ended more than four decades ago. Sadly, their deadly spirits cannot be said to 
have vanished. Assuming different shapes, they continued to ravage universi- 
ties in different countries. When free speech is threatened, universities’ very 
existence is at stake. Indeed, as free speech is suppressed, academic freedom is 
also undermined. The next chapter will turn to the history, definitions, and 
significance of academic freedom, which shares the same origin with campus 
free speech, and is therefore often conflated with freedom of expression. While 
this confusion is both common and understandable, the rest of part I will both 
clarify their differences and illuminate how they benefit each other. 
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CHAPTER TWO 
Academic Freedom 


History, Definitions, and Democratic Significance 


Who would even doubt that academic freedom, like free speech, was nonexis- 
tent in Nazi Germany and Maos China? In fact, academic freedom, like free 
speech, also found its origin in Authentica Habita in medieval Europe. This 
freedom continued to evolve in the nineteenth and early twentieth centuries 
before gaining recognition and protection in many Western nations in the mid 
to late twentieth century. Among the most thorough discussions of academic 
freedom is Stanley Fish’s 2014 book, Versions of Academic Freedom. Fish's pre- 
ferred model according to which scholars should not engage in politics in their 
pursuit of knowledge is nonetheless rife with internal inconsistencies. Exam- 
ples from the Renaissance to the modern period also show that a distinction 
between academics and politics cannot and should not be made, in legal as well 
as in other disciplines, and that academic freedom should serve the common 
good and help realize democratic principles. 


I. A Brief History 


Essential to the mission of the academy, academic freedom is generally 
defined as the freedom to engage in an entire range of activities involved in 
the production of knowledge,' without unreasonable interference or restric- 
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tion from law, institutional regulations, or public pressure.” Arguably, it is a 
freedom enjoyed by all members of the academic community. For teachers, it 
is the freedom to research any subject that they consider to be of value, to 
present and publish their findings without control or censorship, and to teach 
in a manner they consider professionally appropriate.’ For students, it is the 
freedom to study subjects that concern them, to form their own conclusions, 
and to express their opinions.’ Academic freedom is subject to a number of 
constraints, including the professional standards of relevant disciplines and 
the legitimate and nondiscriminatory requirements of individual institutions 
to fulfill their academic missions.° 

Some argue that ancient Greece, where freedom of thought and expression 
originated, was also the breeding ground for academic freedom.® Hence, aca- 
demic freedom can be known as a modern term for an ancient idea.” However, 
because this freedom is located in academia, like campus free speech, its origin 
is more properly located in Authentica Habita, the decree that was issued in 
Bologna and applied to the first European universities.’ Among the imperial 
rights and protections that the Habita conferred on scholars, including free- 
dom of travel and safe residence, immunity from reprisal, the right to choose as 
judges their own masters at schools or the bishop of the diocese, none of them 
expressly protected their freedom in teaching and research. Yet an idea of aca- 
demic freedom, albeit one that is more restrained than is commonly under- 
stood and practiced today, is implicitly recognized in the security that scholars 
in medieval Europe enjoyed through these rights and protections. Such 
security—physical, mental, and economic—empowered scholars of that time 


2. Academic Freedom, BRITANNICA, http://www.britannica.com/topic/academic-freedom (last visited 
May 24, 2021). 

3. Academic Freedom, BRITANNICA, http://www.britannica.com/topic/academic-freedom (last visited 
May 24, 2021). 

4. Academic Freedom, BRITANNICA, http://www.britannica.com/topic/academic-freedom (last visited 
May 24, 2021). 

5. Peter MacKinnon, What Do We Mean When We Talk about Academic Freedom, UNIVERSITY AF- 
FAIRS (Sep. 12, 2011), https://www.universityaffairs.ca/opinion/in-my-opinion/what-do-we-mean 
-when-we-talk-about-academic-freedom/ 

6. See, e.g., Michiel Horn suggests that the struggle for freedom in teaching can be traced as far back as 
Socrates's eloquent self-defense against the charge of corrupting Athenian youth. ACADEMIC FREE- 
DOM IN CANADA: A History 4 (1999); see also WILLIAM J. Hors, THE RELIGIOUS ROOTS OF ACA- 
DEMIC FREEDOM, THEOLOGICAL STUDIES 58 (1997). 

7. See WILLIAM J. Hoye, THE RELIGIOUS ROOTS OF ACADEMIC FREEDOM, THEOLOGICAL STUDIES 58 
(1997). 

8. E.g., WILLIAM J. Hoye, THE RELIGIOUS ROOTS OF ACADEMIC FREEDOM, THEOLOGICAL STUDIES 58 
(1997); KEMAL GURUZ, GLOBAL: UNIVERSITY AUTONOMY AND ACADEMIC FREEDOM: A HISTORICAL 
PERSPECTIVE, INTERNATIONAL HIGHER EDUCATION 63 (2011). 


32 / IN DEFENSE OF FREE SPEECH IN UNIVERSITIES 


to teach, learn, research, publish, and produce knowledge so long as no heresy 
was involved. 

Privileges provided by the Habita, as explained, also led to the formation of 
more universities throughout Europe, which modeled their own charters upon 
it. Further, Parens Scientiarum, a papal bull issued by Pope Gregory IX on April 
13, 1231, first recognized the right of the university as a corporate body to award 
degrees.’ The papal bulls and imperial edicts that followed, while providing 
privileges and support to institutions and scholars, stipulated detailed condi- 
tions under which institutions operated and functioned—including syllabi, 
graduation, and promotion requirements, libraries, facilities, and codes of con- 
duct.!° Medieval scholars thus benefited from the autonomy of their institu- 
tions to pursue knowledge, subject to the oversight of the Catholic Church." 

The idea of academic freedom further took shape in the nineteenth century, 
which witnessed the slow decline of religion and its impact on universities. 
Napoleon I reformed French national education by replacing all universities in 
France and the occupied lands by Université de France, a highly centralized 
state educational institution.'* After Napoleon’s defeat, Prussian philosopher 
and linguist Wilhelm von Humboldt was put in charge of reviving German 
universities. Humboldt had contended that education serves both individual 
and social purposes, and that “self-education can only be continued [. . .] in the 
wider context of development of the world." His views on the structure of the 
university can be collectively expressed as the freedom to teach and publish 
(Lehrfreiheit), the freedom to learn (Lernfreiheit), and the unity of teaching and 
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research (Einheit von Forschungund Lehre).'° These views, though neither 
clearly nor fully articulated, formed the basis for the modern research univer- 
sity and the modern concept of academic freedom.’* Inspired by this model, 
German universities, particularly those in the Protestant states, emphasized 
Lehrfreiheit, the freedom of professors to determine the content of their teach- 
ing and to publish the results of their research without prior approval by their 
institutions. !” 

In the 1940s, the concept of academic freedom further evolved in response 
to the encroachments of totalitarian states on science and academia for the 
furtherance of their own goals. In the Soviet Union and Nazi Germany, for 
example, scientific research was brought under the control of the state. 
Hungarian-British scientist Michael Polanyi argued against Marxist John Des- 
mond Bernal’s instrumentalist view in The Social Function of Science (1938) that 
science exists primarily to serve the needs of society.'* Demands in Britain for 
centrally planned scientific research finally prompted Polanyi, together with 
John Baker, to found the Society for Freedom in Science in 1940, which pro- 
moted a liberal conception of science as a discipline pursued freely for the sake 
of truth through peer review and the scientific method.’ 

In the United States, the first university to incorporate the Humboldtian 
ideal was Johns Hopkins University, founded in 1876, which made the needs of 
its professors, many having studied in Germany, central to its enterprise.” Aca- 
demic freedom came to be further defined, first through the “1915 Declaration 
of Principles on Academic Freedom and Academic Tenure,’ authored by the 
American Association of University Professors (AAUP), and then through the 
“1940 Statement of Principles on Academic Freedom and Tenure,” jointly 
authored by the AAUP and the Association of American Colleges (now the 
Association of American Colleges and Universities). The former affirms that 
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“academic freedom” applies to both academics and students, and that scholars 
should not be “debarred from giving expression to their judgments upon con- 
troversial questions,” nor should their freedom of speech, outside the univer- 
sity, “be limited to questions falling within their own specialties”?! The latter 
states that “[t]eachers are entitled to full freedom in research and in the publi- 
cation of the results, subject to the adequate performance of their other aca- 
demic duties,’ and “are entitled to freedom in the classroom in discussing their 
subject,’ but “should be careful not to introduce into their teaching controver- 
sial matter which has no relation to their subject.” In the years that followed, 
the U.S. Supreme Court further held that “[i]n a university knowledge is its 
own end, not merely a means to an end,’ and thus a university “is characterized 
by the spirit of free inquiry, its ideal being the ideal of Socrates—‘to follow the 
argument where it leads.” Just as freedom of speech in America is guaranteed 
as a fundamental right by the First Amendment, the Supreme Court identified 
academic freedom as “a special concern of the First Amendment, which does 
not tolerate laws that cast a pall of orthodoxy over the classroom? 

There is no protection of academic freedom in the British constitution, 
whether through direct mention of the concept or indirectly under freedom of 
expression. To date British courts have not applied freedom of expression under 
Article 10 of the Human Rights Act 1998 to academic freedom like the Ameri- 
can court interpreted the First Amendment to include this freedom. The 1988 
Education Reform Act nonetheless established the legal right of academics in 
the U.K. “to question and test received wisdom and to put forward new ideas 
and controversial or unpopular opinions without placing themselves in jeop- 
ardy of losing their jobs or the privileges they may have?” According to the 
statement published by the University and College Union, formed in 2006 
through the merger of the Association of University Teachers and the Univer- 
sity and College Lecturers’ Union, academic freedom includes the right to 
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“freedom in teaching and discussion; freedom in carrying out research without 
commercial or political interference; freedom to disseminate and publish one’s 
research findings; freedom from institutional censorship, [. . .] and freedom to 
participate in professional and representative academic bodies, including trade 
unions.” Academic freedom is also “bound up with broader civil liberties and 
human rights,” and carries with it “the responsibility to respect the democratic 
rights and freedoms of others.””” 

Academic freedom was not unheard of in nineteenth- and early twentieth- 
century Canada.”* Yet it was not until the Great Depression of the 1930s, when 
academic freedom was severely restricted, that academics claimed it as a pro- 
fessorial right—even the “essence of university life” and a “sacred privilege” —a 
trend that continued into World War II and the postwar period.” The 1950s, 
with the boom in the academic labor market, saw the establishment of the 
Canadian Association of University Teachers (CAUT), which, in fighting for 
stronger protection of academic freedom, confronted numerous prominent 
cases.” The CAUT defines academic freedom as “the right, without restriction 
by prescribed doctrine, to freedom to teach and discuss; freedom to carry out 
research and disseminate and publish the results thereof; [. . .] freedom to 
express one’s opinion about the institution, its administration, and the system 
in which one works,’ among other freedoms.*! 

The significance of academic freedom has been recognized on a global 
level. The most symbolic event was the signing of the Magna Charta Universi- 
tatum at the European Rectors’ conference on September 18, 1988 by universi- 
ties from all over the world, both to commemorate the 900th anniversary of the 
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founding of the University of Bologna and to celebrate university traditions.” 
The Universitatum provides for an international standard for the fundamental 
values and principles of the university, in particular institutional autonomy and 
academic freedom.* It describes “freedom in research and training” as “the 
fundamental principle of university life” which enables an “independent search 
for truth” and serves as a “barrier against undue intervention by both govern- 
ment and interest groups.”** Referencing the mobility that the Habita ensured 
for both teachers and students in the twelfth century, the Universitatum stresses 
that the freedoms of students—and not only of teachers—must be safeguarded, 
and that “instruments appropriate to realise that freedom must be made avail- 


able to all members of the university community”? 


II. Why an Academic Job Isnt “Just a Job” 


Certainly, the idea of academic freedom has matured through the centuries and 
its significance is now widely recognized and protected in many countries. The 
exact scope of this freedom nonetheless has remained highly contested. Neither 
the Habita nor the Humboldtian ideal delineates the scope of academic free- 
dom. Polanyi’s notion of science, liberal in his time and a reaction against total- 
itarianism, did not require that scientific knowledge fulfill any critical purpose 
with regard to society. If anything, his conceptualization of science aimed to 
sever science from the state. It was in the second half of the twentieth century 
that academic freedom came to be expressly associated with freedom of expres- 
sion, civil liberties, and democracy in Western societies. 

This section and the next examine in detail Stanley Fish’s 2014 book Ver- 
sions of Academic Freedom: From Professionalism to Revolution, which is one of 
the most comprehensive studies of this topic particularly with regard to how 
academic freedom has been defined and ought to be defined. Fish espouses 
what he calls the “It’s just a job” school of academic freedom. Academic free- 
dom, according to this school of thought, is a mere subset of “professionalism” 
and rests upon a deflationary view of higher education as a service that offers 
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knowledge and skills to students who wish to receive them.*° Because the obli- 
gations and aspirations of college and university professors are defined by the 
sole task of advancing their field of knowledge, any latitude or freedom they 
enjoy does not include performing other tasks, no matter how worthy they 
might be.’ 

Both research and teaching are accordingly circumscribed in Fish’s pre- 
ferred school of academic freedom. For example, legal scholars should commit 
to the “inquiry into the intellectual coherence of rules and doctrines; not to 
higher goals such as “justice,” “political desirability,’ or “cost-effectiveness,” 
even where these might be identified as aspirations for the law.** Fish quotes 
Ernest Weinrib, who asserts that to understand tort law from the vantage point 
of wealth maximization would be to regard it as a branch of economics, and 
thereby to distort tort law as a practice informed by the goal of redressing 
wrongs suffered by an individual due to another persons negligent actions.*® 
Weinrib’s reasoning applies to other disciplines. Performing solely as academics 
rather than as political agents in the classroom, teachers should base their judg- 
ment of a text upon its own merit, so that any partisan implications that it 
might contain should not occupy the foreground or even the surface of the 
discussion.“ In sum, while debating political issues is a valuable activity in a 
democracy, it is not an academic activity and does not deserve protection under 
the doctrine of academic freedom.*! 

Fish distinguishes his preferred school of academic freedom from the “For 
the common good” and the “Academic exceptionalism or uncommon beings” 
schools. The former shares some arguments with the “It’s just a job” school, 
especially the argument that the academic job is distinctive and involves a 
transaction between academics and students.” Yet the “For the common good” 
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school also contends that academia produces experts to advise both legislators 
and administrators and to make public opinions more self-critical and circum- 
spect.*? Academics armed with this freedom help to further the realization of 
democratic principles.“ The latter can be seen as a logical extension of the for- 
mer, seeing academics as “men of high gift and character” and uncommon or 
exceptional both intellectually and morally. Hence, they not only correct the 
errors of popular opinion, but are entitled to the privilege of unaccountability 
to the same laws and restrictions that constrain ordinary citizens.*° 

Fish also introduces the “Academic freedom as critique” school, which 
holds that academics, possessing the special capacity to expose the weaknesses 
and contradictions of public opinions, are obliged to interrogate and revise the 
professional norms and standards of the current academy’s practices rather 
than accepting them complacently.*” In his view, this school represents “the 
very antithesis of academic freedom” by challenging the legitimizing authority 
of the academy itself and, in doing so, it turns this freedom into an engine for 
social progress.*® Lastly, the “Academic freedom as revolution” school further 
radicalizes this idea of social progress. Rather than a mere offer of critique, 
fighting for an inclusive and radical democracy and standing in solidarity with 
other academics in the same fight becomes a responsibility that comes along 
with teaching.” “A passion for justice is of course a good thing,’ Fish admits, 
but emphasizes that “it’s just not an academic good thing”? 
Obviously, Fish’s view is that there are only two competing versions of aca- 
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demic freedom among the five: the “It’s just a job” and the “For the common 
good” schools.*! Because, as Fish argues, “parents, churches, free libraries, 
political discussion groups, newspapers, high-level journals, the internet, pub- 
lic television, National Public Radio, documentaries, popular culture, folk wis- 
dom, common sense” can all enlighten and empower a political citizenry, the 
academy should not appeal to the claim of a larger common good to justify its 
privileges.” This, in his words, is his positions “greatest strength because, in 
refusing the challenge of public/political justification, it reaffirms the indepen- 
dent value of what academics do, and provides a secure, because wholly inter- 
nal, justification of allowing them to do it freely” Ole W. Pedersen, an aca- 
demic, contends that in this day and age, an increasing value is being attached 
to academic research on account of its societal benefit as opposed to its intrin- 
sic value and, in some cases, even to the extent that the academic research 
enterprise is shaped in accordance with researchers’ desired social objectives 
and detracts from the core purpose of inquiry.** Fish’s assertion of the impor- 
tance of the intrinsic value of the academy is important, as any social value that 
it may produce would be seen as an unintended consequence rather than a 
deliberate, calculated attempt to influence matters external to it (which, though 
Pederson does not expressly state it, may compromise the integrity of the 
research process).°° Fellow academic Evan Kindley, on the other hand, believes 
that Fish’s arguments will only speed up the eradication of the professional 
academy by preventing new entrants from invoking the spiritual or social 
value(s) of the academic profession, which is already deprived of many worldly 
benefits commonly enjoyed in other professions.” 

Both Pedersen and Kindley argue from the perspective of academics who 
are deeply concerned about the intrinsic value and existence of the academy, 
respectively—concerns that are both timely and legitimate. On the contrary, 
law professor Robert Post compellingly exposes the weaknesses of Fish’s argu- 
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ment for the “It’s just a job” school by targeting its internal inconsistencies.” 
Agreeing with the thrust of Fish’s thesis, Post rightly contends that his efforts to 
distinguish “It’s just a job” and “For the common good” schools were misplaced. 
First, Fish is wrong in saying that justifying academic freedom in terms of 
external goods would corrupt the academy, because this freedom is primarily a 
value empowering scholars to defend the autonomy of the scholarly enterprise, 
and it would be more effective to appeal to the common good outside of the 
academy to persuade nonscholars to respect the profession’s autonomy.** Sec- 
ond, by arguing that academic freedom cannot be justified in terms of values 
external to the academic enterprise, Fish effectively denies all constitutional 
underpinnings of this freedom, including democracy’s need for the creation 
and distribution of expert knowledge.” Third, because the disciplinary norms 
defining and constituting legitimate scholarship are not unitary and shared by 
all scholarly fields, his criteria for distinguishing scholarship from politics fail 
to account for the breadth and diversity of scholarly practices that characterize 
the modern university. 

Michael Robertson, also a law professor, adds to Post’s robust criticism of 
Fish’s opinion that the refusal to consider external values and goals is the best 
and most principled way to defend the academy. As Robertson wisely argues, 
citing Larry Alexander, good academic works do tend to produce great social 
benefits even if scholars do not aim to do so, and benefits completely different 
from the original goals can justify the academic enterprise to outsiders.®! In 
fact, such collateral or even random social benefits will be valuable ammuni- 
tion to use against those who seek to dismiss and undermine the work of 
universities.” 

The following section will further the arguments of Fish’s reviewers by jus- 
tifying the role of the academy in serving the common good and realizing dem- 
ocratic principles. Examples from the Renaissance and Enlightenment periods 
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and from totalitarian regimes in the twentieth century will be used to illumi- 
nate the flaws and impracticality of the “It’s just a job” school and to justify the 
democratic function of academic freedom. The chapter will end by discussing 
the statement by the United Nations Education, Scientific, and Cultural Orga- 
nization (UNESCO) on academic freedom, the first successful international 
attempt to articulate in a single major UN document the rights and responsi- 
bilities of postsecondary faculties and the democratic implications of the 
academy. 


III. Why Academic Freedom Is Important to Democracy 


Robertson correctly identifies one common criticism of Fish’s “It’s just a job” 
school—that it would be difficult for scholars to compartmentalize academics 
from politics while they are on the job.® Indeed, compartmentalization is not 
only impractical but may also be self-defeating. While certain scholars were 
victimized by the circumstances of their times, others benefited from them. The 
greatest philosophies, inventions, and discoveries cannot be isolated from the 
social and political circumstances that gave rise to them. Chapter 1 has already 
described the stories of Milton and Locke, who benefited from the intellectual 
atmosphere at their respective universities and later advanced their theories of 
freedom of expression. Similarly, one would be hard pressed to isolate Nicolaus 
Copernicus’s heliocentric theory and Galileo Galilei’s invention of his telescope 
and support for the Copernican view of the universe from the Renaissance, 
which saw the decline of the Church’s influence, the resurrection of the ancient 
Greek tradition of law and reasoning, the reform of the educational curricu- 
lum, and the rise in the study of mathematics and astronomy.™ The same goes 
for Isaac Newton's discovery of gravity, the laws of motion, and calculus, which, 
being products of the late Renaissance, hugely impacted the Enlightenment 
period that followed it. 

Yet Fish’s preferred model is inadequate for a related reason. In his earlier 
works, Fish expresses views similar to those in his work on academic freedom, 
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by arguing that making partisan politics part of the academic job could expose 
the university to hostile political actors. To protect their pursuit of disciplinary 
truths from interference by legislators and political activists, he argues, aca- 
demics should stay away from politics.® Legislators and activists who want to 
usurp the role of academics then “would have no traction or point of polemical 
entry because politics, or religion, or ethics would enter the classroom only as 
objects of analysis and not as candidates for approval or rejection. The culture 
wars, at least in the classroom, would be over.®’ This interestingly echoes 
Polanyi’s argument back in the 1930s against the instrumentalist view of science 
and his promotion of a liberal view of science and knowledge to be pursued for 
its own sake. What Fish may have overlooked is that despite any attempt to 
shield the academy from politics, the academic profession may—and likely still 
will—become infiltrated or usurped by nonscholars and politicians to further 
their agendas. A better and more sensible approach, therefore, would be not to 
stay within the confines of one’s disciplinary expertise, but to aspire to loftier 
goals like democracy and justice while drawing upon one’s expertise in pursu- 
ing knowledge. This approach would entail following the “For the common 
good” school, meaning scholars should actively communicate knowledge pro- 
duced in the academy to the public and feed the input from the public back into 
the academy to produce more knowledge. 

Throughout Western history, not only have universities not been immune 
to political forces, but they were exploited and weaponized to serve totalitarian 
agendas during different periods. This happened in Germany in the 1930s, 
when the Humboldtian model was said to have inspired many universities by 
the time Hitler took power. Lehrfreiheit, or the freedom to teach, research, and 
publish, which had been the foundation of many German universities, was not 
enough to shield them from the Nazis. While many German scholars who 
opposed Hitler or expressed anti-National Socialist sentiments were expelled 
from the Nazi-controlled universities along with their Jewish counterparts, 
those who stayed either openly supported the regime or did not defy it and so 
were complicit in the Holocaust.°* 

That the German academy could do little to resist the Nazis was due to many 
factors, one being that German universities themselves had served on different 
occasions as a breeding ground of nationalism. There were other reasons. Curi- 
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ously enough, neither Post nor Robertson, both legal academics, questions Fish’s 
reliance on Weinrib’s argument that academics should study law purely from a 
legal, rather than interdisciplinary, perspective to bolster his preferred model of 
academic freedom. Neither do they draw examples to show that studying law 
without reference to democratic or justice principles could pose problems to 
society. In fact, another reason that the German academy was unable to resist the 
Nazis could have been due to the rise of legal positivism in Germany, which treats 
law as a construct dependent on social facts rather than as something that is 
driven by universal principles. Although there is nothing inherently authoritar- 
ian about legal positivism per se,°? the common good or justice, as in the natural 
law tradition, arguably offers an intellectual defense and moral safeguard against 
arbitrary state power and unjust laws.”” Unsurprisingly, not a few have attributed 
Nazism in part to the belief in legal positivism—that law bears no relation to 
morality or justice—among German academics of that time.” 

The mere belief in the role that higher moral principles play in law, or even 
an entire academy that actively resisted the Nazi regime, may not have helped 
rewrite the modern history of Germany. Yet in the aftermath of World War II, 
Germany and the world realized the dangers of excluding ethics and metaphys- 
ics from the understanding of law. One of the Nuremberg Principles, created by 
the UN’s International Law Commission to codify the legal principles underly- 
ing the Nuremberg Trials of Nazi party members following World War II, states 
that individuals have “a duty to disobey laws which are clearly recognizable as 
violating higher moral principles”? If law should be understood and studied 
with respect to justice, morality, and democratic principles, there is no reason 
why this idea should not also apply to other disciplines. Fish’s view that an aca- 
demic position is “just a job” turns out to be too restrictive and regressive. 

Nazi Germany is long gone. As the previous chapter has explained, how- 
ever, campus speech is not free, in part because extreme political correctness 
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has stifled freedom of speech and discussion on many campuses. This culture of 
conformity and censorship, unfortunately born out of a globalized and hetero- 
geneous environment, can be challenged through academic freedom, which 
enables existing knowledge to be evaluated and new knowledge to be created.” 
The defense and exercise of this broadly conceived freedom will ideally help to 
thwart despotic tendencies that ruin our democracies. 

Unsurprisingly, the importance of academic freedom came to be affirmed by 
the UN. UNESCO recognizes this freedom as a right to which all academic staff 
should be entitled and which should be protected by the tenure system. On 
November 11, 1997, it issued a statement titled Recommendation concerning the 
Status of Higher-Education Teaching Personnel. According to this statement, “the 
right to education, teaching and research can only be fully enjoyed in an atmo- 
sphere of academic freedom,’ and “open communication of findings, hypotheses 
and opinions lies at the very heart of higher education and provides the strongest 
guarantee of the accuracy and objectivity of scholarship and research?”* 

Among the main components of academic freedom, according to the 
UNESCO's statement, are “Institutional autonomy,’ “Individual rights and free- 
doms,” “Self governance and collegiality,’ and “Tenure?” Regarding the second 
item in particular, it stipulates that “[hligher-education teaching personnel are 
entitled to the maintaining of academic freedom, that is to say, the right, with- 
out constriction by prescribed doctrine, to freedom of teaching and discussion, 
freedom in carrying out research and disseminating and publishing the results 
thereof, freedom to express freely their opinion about the institution or system 
in which they work, freedom from institutional censorship and freedom to par- 
ticipate in professional or representative academic bodies.’”° “Tenure, which 
serves to protect the freedom of academic staff, “should be safeguarded as far as 
possible even when changes in the organization of or within a higher education 
institution or system are made, and should be granted, after a reasonable period 
of probation, to those who meet stated objective criteria in teaching, and/or 
scholarship, and/or research to the satisfaction of an academic body.” 
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UNESCO’ Recommendation concerning the Status of Higher-Education 
Teaching Personnel is not a treaty and is aimed to set a standard rather than to 
stand as formal legislation. Yet it was the first successful international attempt 
to articulate in a single major UN document the rights and responsibilities of 
postsecondary faculties.” Compared to the Magna Charta Universitatum 
described earlier, it is lacking in the sense that it fails to address the freedom of 
students. In addition, it has low compliance among many nations, including 
European states.”” Nonetheless, as a UN document, it has been drawn upon in 
different countrywide protests over violations of academic freedom, including 
those that occurred under authoritarian regimes.* In sum, it sets out an impor- 
tant freedom—one that has been violated or compromised in many nations, 
but to which postsecondary institutions and faculty associations in many of 
these nations have continued to aspire.*! 


It was hardly surprising that some of the worst dictators like Hitler and Mao 
sought to usurp intellectuals’ academic freedom through their ministers of 
education and Red Guards. Academic freedom, taken broadly, is a form of free 
expression and the freedom to teach and research plays an important role in 
democracies. Yet this chapter has also indicated that free speech and academic 
freedom, often conflated and used interchangeably, are not the same. The next 
chapter will explicate the relationship between campus free speech and aca- 
demic freedom. In light of the democratic function of academic freedom, it will 
also examine the proper role of academics as instructors and discuss the mea- 
sures they may take to safeguard students’ freedom of speech while exercising 
their academic freedom in the classroom. 
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CHAPTER THREE 


Campus Free Speech and Academic Freedom 


Could either free speech or academic freedom have existed in Nazi Germany 
and Maos China without the other? This chapter will clarify the meanings of 
the two concepts and explain how they benefit each other in the university set- 
ting. Free speech is a precondition for academic freedom, as shown by the 
dearth of the freedom of inquiry along with campus free speech under authori- 
tarian regimes. Academic freedom empowers and even obligates academics to 
inform free expression in universities to help advance knowledge and better 
serve the needs of democratic societies. Examples will be given to illuminate 
how academics, equipped with their disciplinary knowledge and expertise 
acquired through freedom of inquiry, can inform campus free expression to 
serve the needs of academia and society. 


I. Two Conflated Concepts 


Free speech on campus and academic freedom are frequently—though care- 
lessly and mistakenly—considered synonymous. The former, which originated 
in the Habita, was part of the freedom that found its roots in ancient Greece 
and was further recognized as a fundamental, inalienable right by Enlighten- 
ment thinkers. The latter, though it can be said to have similar origins, refers to 
the freedom of all members of the academic community to engage in the pro- 
duction of knowledge. These two freedoms are therefore subject to different 
constraints. Now recognized as a fundamental right in most national constitu- 
tions and as a universal right by different international conventions, free speech 
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is subject to some restrictions including laws on obscenity, defamation, and 
national security. Depending on the university, free speech on campus may be 
restricted by further regulations. Academic freedom, on the other hand, is sub- 
ject to not only speech regulations but also the professional standards of rele- 
vant disciplines. 

In the news media, the differences between free expression and academic 
freedom are typically glossed over and the two terms are regularly used inter- 
changeably.' Even where the differences are noted, they are often only implied 
but seldom sufficiently examined.” On the contrary, Keith Whittington in his 
book Speak Freely correctly points out that the scope of free speech is wider 
than that of academic freedom: “Scholarly speech is not ‘free’ in the sense of 
anything goes, but the ideal of academic freedom emphasizes that members of 
the faculty should have the independence to exercise their professional judg- 
ment and not be constrained by social, political, or financial pressure to shade 
how they teach or what they write”? Nonscholarly speech on campuses, “home 
to more than the work of scholars,” is necessarily freer and has a broader scope 
than that of scholarly speech.‘ Sigal Ben-Porath goes further than Whittington 
to explain their different constraints. While the law prohibits or regulates vari- 
ous types of speech both on and off campus, academic freedom, aimed at pro- 
tecting researchers who contribute to the advancement of knowledge from 
political, institutional, and other pressures, precludes certain forms of speech, 
for example, plagiarism or mischaracterization of the results of research even if 
they are protected by free speech norms.” Erwin Chemerinsky adds to the ideas 
of Whittington and Ben-Porath by stating that colleges and universities “are 
properly expected to recognize both a professional zone, which requires stan- 
dards of peer review, scholarly norms, teaching excellence, and appropriate 
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Students from Hate Speech, CBC (Dec. 1, 2017), www.cbc.ca/radio/thecurrent/the-current-for-dece 
mber-1-2017-1.4426944/where-s-the-line-between-free-expression-and-protecting-students-from 
-hate-speech-1.4427115; Timothy Ash, Safe Spaces Are Not the Only Threat to Free Speech, THE 
GUARDIAN (Sep. 16, 2016, https://www.theguardian.com/commentisfree/2016/sep/16/safe-spaces-fr 
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conduct in the work environment, and a free speech zone, which explicitly 
rejects professional educational standards in order to allow for a more raucous 
space of expression.”® 

The conflation of campus free speech and academic freedom likely has been 
due to the fact that both are freedoms in the academy. In fact, their boundary is 
not at all clear in some cases. As UNESCO recommends as part of academic 
freedom the “freedom to express freely their opinion about the institution or 
system in which they work,” such opinions are often not subject to scholarly 
review like academic works are. For example, writing opinion pieces for the 
media is a concurrent exercise of both freedom of speech and academic free- 
dom. Hence, the following section will explain how one freedom contributes to 
the other. 


II. How Campus Speech and Academic Freedom 
Are Interdependent 


The academic freedom enjoyed by German universities during the 1930s failed 
to shield them from Nazism and, as chapter 2 has explained, the rise of legal 
positivism in the academy may have played a role in facilitating the spread of 
this extreme ideology. The chapter nonetheless has also acknowledged that a 
strong belief in higher moral principles in law, or even an academy that more 
actively resisted the Nazi regime, may not have enabled the nation to avoid this 
calamity. Indeed, evidence throughout Western history provides ample support 
for the view that free speech in universities is only possible in democratic soci- 
eties where this freedom is legally protected. Free speech on campus is in turn 
a necessary condition for academic freedom. Without free speech, academic 
freedom cannot truly flourish. 

Although the medieval period turned out to play a significant part in the 
Western history of free speech, speech freedom was not widely enjoyed back 
then. As the Roman Catholic Church dominated everyday life and heresy was 
severely punished, academic freedom was also circumscribed and scholars who 
dared to challenge the Church were punished. John Wycliffe (1330-84), Oxford’s 
leading philosopher and theologian, was put under house arrest for his criti- 
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cism of the wealth of the Church and how its teachings conflicted with scrip- 
ture.’ The persecution of academics, or the fear of persecution, continued well 
into the Renaissance, even as the power of the Church declined. Among the 
well-known academics was French philosopher René Descartes (1596-1650), 
who, fearing persecution due to what could be considered his atheist beliefs, 
left his native country and fled to the Netherlands.’ The less remembered ones 
included Kazimierz Lyszczynski (1634-89), Poland’s first atheist who was exe- 
cuted and whose writings were burned along with him.’° 

Free speech died in Germany after Hitler rose to power. The Law for the 
Restoration of the Professional Civil Service, passed in 1933, two months after 
Hitler attained power, was an antisemitic law targeting Jews as well as civil ser- 
vants who did not “support the national state at all times and without 
reservation.”!' Hence, this law enabled the Nazis to root out any dissent to their 
policies and ideology in Germany’s state-run higher education.” It was wel- 
comed by some professors, who promoted state ideology through their works 
and facilitated the death of academic freedom in Nazi Germany, while leading 
to the dismissal of others.'? One-third of them were dismissed due to their Jew- 
ish identity; many more were dismissed or left their positions due to their polit- 
ical beliefs or fear of persecution." 
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A more recent example in the Western world of how academic freedom 
perished with campus free speech as the government turned authoritarian can 
be found in Turkey. Never a beacon of free speech, the Turkish state tightened 
its grip on expressive freedom as its democracy broke down over the past 
decade.” In particular, the failed coup attempt in 2016 to overthrow an increas- 
ingly authoritarian government was followed by a precipitous decline in media 
freedom, as hundreds of journalists were imprisoned or lost their jobs and doz- 
ens of critical media outlets were taken over by the state.'® As in other dictator- 
ships and authoritarian regimes, the academy became a key target in the state’s 
attempt to eradicate dissent. Under a string of emergency decrees issued since 
July 2016, more than 150,000 public officials were fired—some jailed—without 
due process, among them more than 5,800 academics.'? Campus activities, 
especially those related to activism and rights struggles, came under intense 
pressure from both private actors and university administrations.!* Students 
were prohibited from participating in peaceful political protests, while academ- 
ics who remained in their positions were warned to “be cautious” in choosing 
research topics and to avoid those there were “too sensitive at the moment.”!” 

If campus free speech, or free speech more generally, is a precondition for 
academic freedom, what can academic freedom bring to free speech? Academ- 
ics, equipped with the freedom to research and publish in their disciplines, can 
bring their expertise to inform free—sometimes uneducated—expression to 
advance knowledge to the benefit of democratic societies. This view is sup- 
ported by Robert Posts Democracy, Expertise, and Academic Freedom (2012), 
which argues that the free and open exchange of opinions and ideas must be 
complemented by professional standards of competence and practice. 
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Post explains that the free speech paradigm of the First Amendment of the 
U.S. Constitution is committed to the egalitarian premise that every person is 
entitled to communicate his or her own opinion in a “marketplace of ideas”? 
An “uninhibited marketplace of ideas” alone,” however, would not produce 
knowledge and lead us to the truth. As expert knowledge depends on the pres- 
ervation and nurturing of disciplines, the egalitarian principle, or what he calls 
“democratic legitimation,” must be complemented by “democratic compe- 
tence,’ defined by reference to scholarly or disciplinary standards and not pub- 
lic opinion.” Post thereby advances a theory of First Amendment rights and 
academic freedom that reconciles the need for the free formation of public 
opinions and for the distribution and creation of expertise. Furthermore, 
because universities are essential institutions for nurturing disciplines and cre- 
ating disciplinary knowledge by discriminating between good and bad ideas, 
the state must not intervene by enforcing the views of some members against 
those of others.” Ultimately, it is not the state or even the appointing authori- 
ties but faculty members who, as appointees rather than mere employees of 
universities, must make “informed and educated public opinion[s]” by clarify- 
ing “matter[s] . . . of public concern?”4 

Undoubtedly, Post’s critique of Fish’s “It’s just a job” school, discussed in 
chapter 2, to a great extent echoes and reaffirms his argument in this book by 
emphasizing that academic freedom should serve the common good through 
contributing to democratic governance. Although Post’s argument in this book 
is contextualized in America, where academic freedom is part of its First 
Amendment tradition, the previous chapter has explained the superiority of 
the “for the common good” school and its democratic and human rights impli- 
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cations with reference to the UNESCO statement and in different Western 
nations. Post’s idea of democratic competence therefore applies to other nations, 
including those where academic freedom has not attained a constitutional sta- 
tus. Unsurprisingly, other scholars, without citing the idea of “democratic com- 
petence,’ also allude to the freedom and even moral obligation of academics to 
draw upon their expertise to counter the culture of conformity and censorship 
prevalent on many Western campuses.” While Post’s theory of academic free- 
dom is compelling and well-received,” his analysis mainly focuses on research 
in higher educational institutions. It does not examine at great length how aca- 
demics can and should use this competence to inform free speech on university 
campuses, particularly in the classroom setting. 


III. How Academic Freedom Informs Free Speech: 
Some Examples 


To continue the discussion of Nazi Germany, a good example of how academics 
should exercise their professional judgment to inform free speech in the class- 
room is the case of Holocaust denial. In European civil law countries such as 
Germany, France, and Austria, the denial of the Holocaust is a crime and con- 
sidered an example of antisemitism and hate speech against Jewish people.” 
This is not the case in the United States, while other common law countries like 
the United Kingdom and Canada do not have laws that specifically outlaw the 
denial of the Holocaust. Students in the latter countries have the right to say 
that the mass killings of Jews under the Nazi regime did not happen without 
getting prosecuted for making these ill-informed assertions. However, histori- 
cal inquiries lead to truth or knowledge only if they are informed by facts rather 
than false premises. Equipped with their expertise and training in history or 
related disciplines, or what Post calls “democratic competence,’ professors 


25. See, e.g., JOANNA WILLIAMS, ACADEMIC FREEDOM IN AN AGE OF CONFORMITY: CONFRONTING THE 
FEAR OF KNOWLEDGE (2016). 

26. See, e.g., Rachel Levinson-Waldman, Review of Robert C. Posts Democracy, Expertise, and Academic 
Freedom: A First Amendment Jurisprudence for the Modern State, 48 Tusa L. REV. 245 (2012); David 
M. Skover & Ronald K.L. Collins, The Guardians of Knowledge in the Modern State: Posts Republic 
and the First Amendment, 87 Wasu. L. REV. 369 (2012); Scott McLemee, Ideas of Academic Freedom, 
InstiDE HIGHER EDUC. (Jan. 18, 2012), https://www.insidehighered.com/views/2012/01/18/review 
-robert-posts-democracy-expertise-academic-freedom 

27. E.g., Deborah Lipstadt, The Denial of Holocaust, BBC (Feb. 17, 2011), http://www.bbc.co.uk/history 
/worldwars/genocide/deniers_01.shtml 


CAMPUS FREE SPEECH AND ACADEMIC FREEDOM / 53 


should guide students to see the real picture by offering them facts and ensur- 
ing that their inquiries are educated and informed. 

The example of Holocaust denial may be too straightforward, given that 
what the Nazis did is well documented and almost universally agreed upon. A 
more challenging example of how academic freedom may benefit unfettered 
and sometimes biased or ill-informed expression is a class discussion on the 
immigration policies of Western liberal countries. Students in the anti- 
immigration camp may refer to high-profile crimes committed by migrants 
and refugees—for example, from war-torn Islamic countries—and even rely 
upon racial and religious stereotypes to bolster their arguments.” Students 
who are pro-immigration may draw upon reports indicating that migrants and 
refugees from these countries commit fewer crimes than the general popula- 
tion does on average, and conclude that they in fact make better citizens than 
the local people in their host countries.” Academics in disciplines such as law 
and political science, while engaging their students in this challenging topic, 
should draw upon knowledge in human rights law and statistics to help them 
address problems caused by mass immigration. 

An even more challenging and timely example would be whether Western 
countries such as the U.S. and Canada should sanction China for its thefts of 
intellectual property, abysmal human rights record, and, more recently, its 
spread of COVID-19. Unfettered and ill-informed expression from students 
may include statements that China has not stolen Western technologies, that 
America and Canada are far worse than China when it comes to their treatment 
of Indigenous peoples, or that the pandemic did not originate in China. Aca- 
demics can fulfill their proper role by referring to records, substantial though 
often shamelessly dismissed or even censored for diplomatic and economic 
reasons, of the Chinese government's intellectual property thefts and severe 
human rights violations, the latter continuing from the establishment of the 
People’s Republic of China to the present, which stand in stark contrast to the 
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record of human rights abuses on American and Canadian soils.” Undoubt- 
edly, the overwhelming and scientifically credible evidence that COVID-19, be 
it natural or manmade, indeed originated in China is something that no moral 
and intellectually honest people would and could dismiss without offending 
their consciences.*! Professors can also steer the students toward even more 
important issues, such as whether punishing China through trade sanctions 
would be effective in combating intellectual property thefts and protecting 
their own industries, what countries can serve as alternative and far more ethi- 
cal trade partners and friends, and whether disentangling themselves from this 
rogue state is both moral and strategically wise and the best way to help safe- 
guard their own democracies and protect the safety of their citizens. 


Campus free speech or academic freedom alone could not have existed without 
the other in Nazi Germany and Mao’s China: in fact, either one could not have 
existed meaningfully without the other anywhere. While free speech is a neces- 
sary condition for academic freedom, the latter enables and even obligates aca- 
demics to inform campus free expression and steer classroom discussions in 
proper directions to advance knowledge and better serve society. The foregoing 
discussion has merely scraped the surface of political correctness and the dif- 
ference between facts and opinions. The next part of the book will examine the 
scope of campus free speech. It will delve into the fundamental nature of free 
speech, look at the murky boundary between facts, falsehoods, and opinions, 
and explore numerous concepts in the campus free speech debate. Through 
exploring these concepts, it will also suggest measures that members of aca- 
demia should implement to protect campus free speech. 
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Part Two 


No one is more dangerous than he who imagines himself pure in heart; 
for his purity, by definition, is unassailable. 
—JAMES BALDWIN, 
THE BLACK Boy LOOKS AT THE WHITE Boy, 
ESQUIRE (May 1961) 


KING LEAR: To thee and thine hereditary ever Remain this ample third of our fair kingdom; 
No less in space, validity, and pleasure, Than that conferrd on Goneril. Now, our joy, 
Although the last, not least; to whose young love The vines of France and milk of 
Burgundy Strive to be interessd; what can you say to draw A third more opulent than 
your sisters? Speak. 


CORDELIA: Nothing, my lord. 

KING LEAR: Nothing! 

CORDELIA: Nothing. 

KING LEAR: Nothing will come of nothing: speak again. 


CORDELIA: Unhappy that I am, I cannot heave My heart into my mouth: I love your 
majesty According to my bond; nor more nor less. 


— SHAKESPEARE, 
KING LEAR, 1.1.88-102 


CHAPTER FOUR 


Free Speech, Compelled Speech, 
Fact/Falsehood/Unpopular Opinion 


Is suppressing free speech ever justified if the suppressor is “pure in heart? and 
are compelled expressions of love, for instance, to one’s beloved parents, still a 
violation of freedom, assuming that they align with the feeling of the compelled 
person?! This chapter attempts to tackle these difficult questions by looking at 
the nature of free speech. It draws upon the writings of natural law philoso- 
phers to argue that the right to free speech is a natural right essential to the 
pursuit of truth, democratic governance, and self-development. Utilitarianism, 
which aims for the maximization of pleasure, justifies free speech also on these 
grounds. The law and economics rationale for free speech, however, should 
remain subordinate to natural law arguments. Free speech is nowhere more 
important than in the university. 

If the right to free speech is natural and universal and stems from freedom 
of thought and conscience, so is the right to silence and against being com- 
pelled, by law or otherwise, to speak, regardless of whether the person being 
compelled agrees with the expression. Compelled speech, save for very few 
exceptions, obstructs truth-seeking, undermines democratic principles, and 
thwarts self-development. As numerous modern and contemporary examples 
show, compelled expressions, whether they contradict the speaker’s beliefs or 
not, are often a symptom of authoritarianism regimes. 

Given that compelled speech is often authoritarian in nature, even state- 
ments proven to be false should not be outlawed or prohibited, or else people 
are compelled to state the truth or remain silent when asked to comment on 
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related topics. In addition, it would be impractical and coercive to outlaw or 
prohibit all expression of falsehoods. Some “truths” may have derived their 
legitimacy in part from their endorsement by authorities, while certain “false- 
hoods” may be valuable opinions that have become unpopular or unfashion- 
able. On campus, willful or malicious misrepresentation of facts or the spread 
of propaganda that is found to violate academic integrity arguably can be disci- 
plined. Outright banning falsehoods nonetheless discourages debate. Unques- 
tioningly upholding “truths” not only prevents the pursuit of knowledge but 
can also play into the hands of the powerful who weaponize their dogmas, dis- 
guised as truths, to oppress and tyrannize. 


I. Free Speech as a Natural Right 


Chapter 1 traced the origin of free speech in ancient Greece, the general aware- 
ness among Roman citizens of the importance of conveying their messages to 
the Senate, and the dearth of this freedom during the medieval period. By the 
fifteenth century, the authority of the Roman Catholic Church, which curbed 
free expression in medieval Europe, was partially undermined by Renaissance 
humanists critical of repressive church power.’ The struggle for freedom of 
speech continued throughout the Enlightenment period despite continued 
control of the press by both the Church and the state. In England, freedom of 
speech was secured in Parliament through the Bill of Rights in 1689,° while 
press freedom was broadened by the Commons rejection of the Licensing of 
the Press Act, a law enabling the Crown to exert its prerogative power to control 
the press.* Britain’s attempt to impose stamp duties on printed materials in the 
American colonies in part triggered the American Revolution. Although the 
US. Constitution of 1789 made no mention of free speech, the Bill of Rights was 
ratified in 1791 in response to calls for greater constitutional protection for indi- 
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These Renaissance humanists included Desiderius Erasmus, a Dutch Catholic priest and theologian 
who satirized the corrupt practices of the Catholic Church; Niccolo Machiavelli, an Italian historian 
and philosopher who developed a theory of free speech based on the dangers of repression; and 
Martin Luther, a German priest and key figure in the Protestant Reformation. The spread of heresy 
was facilitated by the invention of the printing press. ARLENE W. SAXONHOUSE, FREE SPEECH AND 
DEMOCRACY IN ANCIENT ATHENS 31-32 (2008); ROBERT HARGREAVES, THE FIRST FREEDOM: A 
HISTORY OF FREE SPEECH 39-53 (2002). 

3. ROBERT HARGREAVES, THE FIRST FREEDOM: A HISTORY OF FREE SPEECH 111 (2002); Bill of Rights 
(Act) 1689 (England) 1688 c.2. 

ROBERT HARGREAVES, THE FIRST FREEDOM: A HISTORY OF FREE SPEECH 113-17 (2002). 

5. ROBERT HARGREAVES, THE FIRST FREEDOM: A HISTORY OF FREE SPEECH 115 (2002). 


FREE SPEECH, COMPELLED SPEECH, FACT/FALSEHOOD/UNPOPULAR OPINION / 59 


vidual liberties. Its First Amendment states: “Congress shall make no law... 
abridging the freedom of speech, or of the press.”® The ideals of the American 
Revolution further inspired the Declaration of the Rights of Man and of the 
Citizen (1789) in France, where, until the revolution, censorship was universal 
and freedom of speech was granted at the discretion of the monarch.’ Its Article 
XI identifies free speech and liberty of the press as the most precious rights.® 

Free speech, recognized as a fundamental right in most—if not all— 
national jurisdictions, is what is known as a natural right. According to the 
natural law tradition, the enactment of laws should be guided by universal and 
immutable principles that are discoverable by reason.? While the origins of 
natural law theory are secular and, like free speech, also originated in ancient 
Athens,” this tradition was appropriated by the medieval Catholic Church for 
Christian purposes.'! It was resecularized by the Enlightenment humanists in 
the seventeenth century who, claiming that the laws of nature are discernible by 
human reason and do not require any God or gods to confirm their validity,” 
used their beliefs to justify the toppling of oppressive regimes.'? Whereas ethics 
based upon the natural law tradition provide guidance for one’s actions, they 
also determine what rights people possess within a moral space so that others 
may not interfere with their actions.'* 
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Chapter 1 has described John Milton’s Areopagitica, a landmark essay 
explaining how prepublication censorship curbs the pursuit of truth. In fact, 
Milton’s work uses ancient Athens as its model for free speech by making fre- 
quent allusions to this city and its authors. Derived from Areopagus, where the 
Athenian council gathered to give their advice to the polis,'° “Areopagitica” was 
also the title of ancient Greek orator Isocrates’ speech invoking virtues embod- 
ied in the judges sitting on the Areopagus in the early fifth century BC—virtues 
he found lacking among Athenians in his own time.!6 By naming his essay after 
Isocrates? speech, Milton insinuated that those virtues would flourish only 
when people are free to offer their views in print.” In addition, its epigraph 
originated from Greek playwright Euripides’ Suppliant Women, which states 
that “this is true liberty where free born men, having to advise the people, may 
speak free?! Hence, Milton’s work indicates that free speech is a right to which 
all people are naturally entitled.’ Unsurprisingly, Areopagitica inspired numer- 
ous writers, John Locke among them, who proved to be an even more ardent 
supporter of free expression and conscience.” 

If Milton’s advocacy for free speech mainly relies on its truth-seeking 
function,”! then Locke's espousal of free speech focuses as much on individual 
autonomy and self-government as on the “marketplace of ideas” rationale 
implied in Miltons work.” His Two Treatises on Government, An Essay Con- 
cerning Human Understanding, and A Letter Concerning Toleration all indicate 
that freedom of conscience and freedom of expression are not granted by any 
superior authority, but are inalienable rights with which all individuals are nat- 
urally endowed.” Liberty of conscience is expressly affirmed as an inalienable 
right.” Furthermore, reason can guide an individual’s conscience toward the 
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truth” without interference by political and religious leaders.” This, and the 
fact that people have the right to overthrow their government that they have 
formed by a social contract,” imply that free speech is also an inalienable 
right.” The influence of these works, all published in 1689, was far-reaching. 
They were not only crucial to the establishment of the English Bill of Rights.” 
Many have traced the phrase “Life, Liberty, and the pursuit of Happiness” in the 
American Declaration of Independence to Locke's assertion that every person 
has a natural right to defend his “Life, Health, Liberty, or Possessions?” 
Twentieth-century philosopher John Rawls more directly connects free 
speech with democracy.*! His book A Theory of Justice takes up the Lockean 
idea of social contract by setting up a hypothetical situation, the “original posi- 
tion,” in which “free and equal” people come together to agree on the moral 
principles of justice regulating their social and political relations.” “Freedom of 
speech and assembly” is one of the “basic liberties” under his first principle, the 
“Principle of Equal Liberty?” Further, freedom of conscience, the “religious 
and moral freedom” or the freedom to honor one’s “religious or moral obliga- 
tions,’ is another, and all people enjoy “the equal liberty of conscience” with 
regard to their fundamental, religious, moral, and philosophical interests.*# 
Freedom of conscience and of speech and assembly are subsumed under a 
“principle of (equal) participation,’ which grants all citizens an equal right to 
take part in and determine the laws of their society.* In the preface to the 
revised edition of A Theory of Justice, Rawls argues further that these basic 
rights and liberties “guarantee equally for all citizens the social conditions 
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essential for the adequate development and the full and informed exercise of 
their two moral powers—their capacity for a sense of justice and their capacity 
for a conception of the good? 

The ideas of self-development and self-realization in Rawls’s writing are far 
more prominent in Immanuel Kant’s theory of free speech. Though generally 
considered a moral theorist, Kant is rightly deemed “the most forceful expo- 
nent of natural law theory in modern days” for upholding the objective validity 
of fundamental moral and political principles.*” His free speech theory was 
informed by his strong conviction in its importance to an individual’s auton- 
omy, self-development, and self-realization.** His essay What is Enlightenment? 
notes that for “enlightenment,” or “a human being’s emergence from his self- 
incurred minority [or childhood], to take place, “nothing is required but free- 
dom ... namely, freedom to make public use of one’s reason in all matters,” 
meaning “that use which someone makes of it as a scholar before the entire 
public of the world of readers.”*? The formation and expression of beliefs, inso- 
far as they do not hinder others’ freedom, do not legitimize public regulation or 
coercive laws, especially speech laws that would makes enlightenment impos- 
sible.“ In addition, enlightenment also takes place on the state level. Kant’s 
Theory and Practice defends freedom of the press, stating that “freedom of the 
pen” empowers people to speak out against unjust or defective laws and poli- 
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cies. Outlawing this freedom would deny the ruler the information he needs to 
govern his people and bring him “in contradiction with himself?! 

The foregoing justifications for free speech find their echoes in the writing 
of eighteenth-century French Enlightenment thinker Voltaire (François-Marie 
Arouet) on human law and religious freedom. In his Treatise on Toleration, 
Voltaire argues that “human law must in every case be based on . . . natural law,” 
which he defines as “the law indicated to all men by nature.” Religious intoler- 
ance is “absurd and barbaric” and worse than the “law of the tigers; except that 
it is even more horrible, because tigers tear and mangle only so as to have food, 
whereas we wipe each other out over paragraphs.” Reserving the right to dis- 
agree with this position, he argues against tolerance of religious fanaticism and 
criminal acts in the name of religion.“* Unsurprisingly, Voltaire’s English biog- 
rapher Evelyn Beatrice Hall formulated his “attitude” as “I disagree with what 
you say, but I will defend to the death your right to say it” in her 1906 biography, 
The Friends of Voltaire—a formulation often misattributed to Voltaire himself.* 
Voltaires writing, along with the writings of other Enlightenment thinkers, 
inspired the 1789 Declaration of the Rights of Man and the Citizen that protects 
the “natural and imprescriptible rights” to “Liberty, Property, Security, and 
Resistance to Oppression,” although the modern concept of free speech as a 
right to which all people are entitled in pursuing knowledge did not emerge 
until some years after the French Revolution.*® 
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Utilitarians, who do not offer rights-based arguments but aim for the maxi- 
mization of pleasure for the greatest number of people, also justify free speech 
on the same grounds of knowledge, democracy, and individual development. 
In fact, it is in the writings of Locke and Milton that the roots of the concept of 
the marketplace of ideas, often attributed to utilitarian John Stuart Mill, can be 
found. While his predecessor Jeremy Bentham advocated for liberty of the 
press to keep a check on government's arbitrary powers,” Mill goes further in 
his book On Liberty by stating that freedom of speech is necessary for truth- 
seeking and self-realization. The fullest liberty of expression should exist within 
every subject matter, he argues, so that all people have “absolute freedom of 
opinion and sentiment on all subjects, practical or speculative, scientific, moral 
or theological” Such freedom is “absolute” so that if all mankind “minus one 
were of one opinion, and only one person were of the contrary opinion, man- 
kind would be no more justified in silencing that one person, than he, if he had 
the power would be justified in silencing mankind?” The price of stifling this 
liberty would be “a sort of intellectual pacification” that sacrifices “the entire 
moral courage of the human mind?*° 

Law and economics arguments for the right to free speech should remain 
subordinate to natural law perspectives. American legal scholar Richard Pos- 
ner builds upon the free-speech formula that Judge Learned Hand used in 
United States v. Dennis.” Judge Hand’s formula determines the constitution- 
ality of regulations limiting freedom of speech by asking “whether the gravity 
of the ‘evil’ [ie., if the instigation sought to be prevented or punished suc- 
ceeds], discounted by its improbability, justifies such invasion of free speech 
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as is necessary to avoid the danger”? Posner decomposes the cost of regula- 
tion into two components: value, or the social loss from suppressing valuable 
information, and error, or the legal-error costs in trying to distinguish the 
information that society desires to suppress from valuable information.” He 
further discounts value to present value, to properly compare with the harm, 
the dollar cost of which is also discounted to its present dollar cost, from 
allowing dangerous speech to continue that may not be incurred for some 
years. Above all, he challenges the common perception that political speech 
has more value than other forms of speech such as economic speech, “broadly 
defined to include all speech that enhances individual welfare and therefore 
embracing artistic expression (including even the most vulgar entertain- 
ment) and scientific inquiry?” 

Posner’s economic perspective nonetheless should remain subordinate to 
natural law perspectives for two major reasons. First, one needs to appeal to not 
only economics but also to reason in seeking to identify what is beneficial to 
society. Demands for equality, liberty, truth, knowledge, and autonomy, which 
are natural law principles, are at least as compelling reasons as efficient gover- 
nance, an economic rationale, for protecting speech rights. Second, by defining 
value as the social loss from suppressing valuable information, Posner sees 
speech as primarily social while overlooking its related role in safeguarding 
individual autonomy and encouraging self-development. 

The last chapter has already described the importance of free speech in 
the history and development of the university and the mutually beneficial 
relationship between free speech and academic freedom in contemporary 
universities. If free speech is a natural right essential to the pursuit of truth, 
democratic governance, and self-development, then it is nowhere more 
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important than in the university, whose role is to promote knowledge and 
educate its members. Arguably, it can be morally and ethically questionable 
for profit-oriented companies to suppress lawful expressions that go against 
their narrow missions or that are perceived to harm their businesses, or both. 
The university plays a broader, more socially significant role than an average 
business does. Hence, it would be downright unthinkable for universities to 
suppress free speech that serves the purposes of truth-seeking, democratic 
governance, and self-development: doing so arguably contravenes the very 
purpose of their existence. 


II. Compelled Speech and Symptoms of Authoritarianism 


If the right to free speech is natural and universal for all and stems from free- 
dom of thought and conscience, then shouldn't people be entitled to remain 
silent and to not be compelled, by law or otherwise, to speak, regardless of 
whether they agree with the expression? Compelled speech, save for certain 
exceptions, impedes truth-seeking, contravenes democratic principles, and 
obstructs self-development. As history shows, compelled expression, whether 
it aligns with the speaker's beliefs or not, is often a symptom of authoritarian 
regimes. 

If compelled silence is bad, then compelled speech is perhaps worse. Com- 
pelled speech is worse than prepublication censorship in Milton’s Areopagitica: 
rather than seeking approval from the authorities before speaking, one’s speech 
is dictated by the authorities. Whereas prepublication censorship would impede 
truth-seeking as it would not “[let] her [Truth] and Falsehood grapple” in “a 
free and open encounter” 
sphere to the extent of clouding (if not crowding out) the truth. In Lockean 


compelled expression would overwhelm a public 


terms, having one’s expression dictated by authorities who may have no better 
grasp of the truth than one does—whether those expressions turn out to con- 
tain any truth at all—would also violate one’s liberty of conscience and obstructs 
reasoning and the pursuit of truth. 

Compelled speech, which often promotes certain doctrines while discredit- 
ing others, undermines democratic governance. By violating what Rawls calls 
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the equal liberty of conscience and the liberty of speech,” it enables authorities 
to uphold certain political, religious, or moral doctrines at the expense of peo- 
ple who have no choice but to speak as they are dictated.” Hence, even if all 
citizens are formally given an equal right to participate in law-making, the out- 
comes would be skewed in favor of the authorities or those with the power to 
impose their favored doctrines upon those without.” 

Compelled speech obstructs self-development. Arguably, despite being 
forced to speak certain words, people may still harbor different thoughts. Yet 
when they are deprived of the “freedom to make public use of one’s reason in all 
matters,” personal enlightenment or even adulthood, in Kant’s understanding, 
would be far more difficult than if they can speak freely.°° When the “freedom 
of the pen” is also frustrated and the media are filled with prescribed narratives, 
the ruler would remain uninformed about his governance.“ While Bentham 
would have bemoaned an unfree press, filled with compelled narratives, which 
failed to keep arbitrary governmental powers in check,” Mill would no doubt 
have frowned upon the drowning of liberty of expression and “moral courage” 
due to compelled expression.® 

Certain forms of compelled speech are nonetheless considered lawful in 
many jurisdictions and even widely accepted as part of everyday life. The most 
common examples include health warnings on cigarette packages and food 
labels indicating the nutritional makeup of food products or the presence of 
allergens.® Another example is the oath of allegiance sworn by would-be citi- 
zens at citizenship ceremonies.® Salutes to the national flag, however, are not 
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compelled by laws or policies in many jurisdictions; in some jurisdictions, 
where citizens were once compelled to stand to the flag, such laws or policies 
were held unconstitutional by courts. 

The acceptance of certain forms of compelled speech is not without dis- 
pute. From a philosophical point of view, cigarette package warnings and 
food labels can be justified for the purpose of protecting consumer health. 
None of the foregoing philosophers makes any explicit mention of health. 
Both Locke and Rawls affirm the importance of the body. In his Second Trea- 
tise of Government, Locke holds not only that every person has a natural right 
to defend his “Life, Health, Liberty, or Possessions,” but also that people have 
a natural right of property in their bodies.” Kant unambiguously affirms the 
body’s role as the “visible” house of the “invisible” soul, which serves to “recall 
and connect” external impressions and is therefore “indispensable for think- 
ing” and cognition. While Rawls makes no explicit statements about health 
or the body in his writing, numerous critics have argued that his justice prin- 
ciples can be extended to justify a human right to health care.® A universal 
right to health care is a stronger, though subtler, affirmation of the impor- 
tance of the body and its well-being than a mere endorsement of the impor- 
tance of the body or its role. 

Philosophically, oaths of allegiance can be justified for national security 
reasons, as they ensure loyalty from swearers to the nations of which they desire 
to become citizens. Locke, Rawls, and Kant, for example, all indicate the impor- 
tance of national security and, in doing so, impliedly justify it as a free speech 
restriction. Locke argues that people have to give up part of their natural free- 
dom and commit to a majority-rule society that provides a law, a judge, and an 
executive working “to no other end, but the peace, safety, and public good of 
the people?” Rawls contends that “an effective sovereign, or even the general 
belief in his efficacy, has a crucial role” in society to protect the people's liber- 
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ties, to assign them duties, and to “guide men’s conduct for mutual advantage?” 
Kant stresses the significance of the legal system in constraining both the sov- 
ereign’s power and citizens’ unruly desires.” Even engaging in civil disobedi- 
ence with the aim of changing policies or laws does not undermine the impor- 
tance of national security.” Hence, the requirement that would-be citizens 
pledge allegiance to the nation does not conflict with outlawing compelled 
expressions such as saluting national symbols and permitting citizens to express 
their discontent with their governments by refusing to salute these symbols. 

The costs of compelled commercial speech and oaths of allegiance are mini- 
mal, as they would not likely frustrate truth-seeking, democratic participation, 
or self-development. Compelling tobacco companies to issue warnings that 
smoking is hazardous to health, for example, does not affect the operation of 
the marketplace of ideas because ample scientific evidence exists backing this 
statement. Rather than clouding or crowding out facts, these statements would 
help consumers make informed decisions. As well, because companies are enti- 
ties rather than actual people, and commercial speech is protected primarily for 
the sake of audiences rather than speakers, compelling largely factual and 
uncontroversial expressions about their products would also do far less to vio- 
late speakers’ liberty of conscience or frustrate their democratic participation 
than compelling people to make expressions about personal beliefs or values.” 
Oaths of allegiance hardly have any adverse impact on truth-seeking or demo- 
cratic governance. For people who have decided to become citizens of foreign 
countries, which in many cases means forgoing their original citizenship and 
leaving their home country, pledging allegiance to the new country’s constitu- 
tion and laws is only reasonably expected of them and can do little to violate 
their liberty of conscience or frustrate their self-development. Arguably, these 
oaths should be sincere, heartfelt expressions for those who are not welfare- 
seeking opportunists but who willingly and eagerly embrace the new country of 
their choice. 
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The law and economics formula also justifies compelled commercial speech 
and oaths of allegiance. Regardless of the size of potential or actual audiences, 
the costs of compelling cigarette warnings and food labels are relatively low, 
given that the compelled statements are largely factual and uncontroversial and 
alternative expressions likely contain little value.” The “gravity of evil” 
avoided—in this case, purchasing potentially hazardous or non-nutritious food 
or food that the consumers deem not to contain proper nutrition—is tremen- 
dous and justifies compelling warnings and factual information.”° Oaths of 
allegiance, though not factual or uncontroversial information, are also a low- 
cost form of compelled speech for would-be citizens that is relatively cheap and 
easy to enforce. The values lost by compelling the oaths are the value of keeping 
allegiances private or the value of making statements that contravene the oaths. 
Although these oaths cannot rule out the possibility that would-be citizens 
betray their adopted countries at a later time, they arguably help reduce the 
likelihood of this grave harm by making those seeking citizenship declare their 
allegiance in full solemnity.” On the contrary, the social (and individual) costs 
of compelled salutes to the flag or other national symbols are likely high, as citi- 
zens may not feel any loyalty for what they stand for or may want to express a 
variety of messages by refusing to salute, relative to the potential harm that may 
be avoided by compelling the salutes—if there is any harm at all.’* 

The above is by no means an exhaustive list of common examples of com- 
pelled speech in democratic nations.”” While compelled speech may be justified 
in some cases, it is something to beware of. As the following examples will 
show, compelled expression has proven to be a symptom of authoritarian states, 
which legislate speech to reinforce submission to governmental power. As such, 
they may signify the creeping influence of authoritarian control over otherwise 
free societies. 

Although one might suspect that state-enforced compelled speech may be 
most prevalent in North Korea, because the nation is very much closed off to 
the world, reports about what its citizens are compelled by law to say or do 
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remain unsubstantiated. In modern times, the Hitler salute in Nazi Germany 
remains one of the best-known examples of compelled speech under a dicta- 
torial regime. Also called deutscher Gruß (German greeting) and performed 
by raising the right arm into the air at eye level with a straightened hand and 
open palm, it was adopted in the 1930s by the Nazi Party to signal obedience 
to Adolf Hitler and to glorify the German nation.® Although the decree 
issued on July 13, 1933, one day before the ban on all other parties, stipulated 
that all German public employees use the salute, it soon became mandatory 
for all citizens.®! By the end of 1934, special courts were established to punish 
offenders, and even foreigners who refused to salute were subjected to pun- 
ishment.** Perhaps less known and talked about in the Western world are the 
compelled expressions in Mao’s China. One good example was the loyal 
dance, known as zhongzi wu in Mandarin, which became a state-enforced 
daily ritual in the late 1960s, not long after the unfolding of the Great Prole- 
tarian Cultural Revolution (1966-76), both to reinforce total submission to 
the Communist Party and to inspire “a spirit of collective worship’? The 
dance, performed both at home and in public, was often accompanied by the 
singing of these revolutionary lyrics: “No matter how close our parents are to 
us, they are not as close as our relationship with Mao.’** These compelled 
expressions exemplify the power of puppetry, according to which the best 
way of controlling people’s minds is by turning them into puppets, in other 
words, by seizing control over their bodies and speech.® 

Come the twenty-first century, China has evolved into a so-called global 
economic superpower, albeit one with an abysmal human rights record in com- 
parison to other superpowers and especially to Germany, which has turned 
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into a full-fledged democracy since the end of World War II. While the Cultural 
Revolution is long over, its tradition of compelled speech, as well as the Com- 
munist Party that has backed it, still flourishes. One widely reported example, 
which is as prominent as ever during current Chinese “President” Xi Jinping’s 
reign, is the practice of forced confessions. Detainees, including human rights 
activists, are coerced into delivering scripted confessions before their convic- 
tions by courts—confessions that are then televised by China Central Televi- 
sion.** There are also far more insidious forms of compelled speech affecting 
the lives of all Chinese citizens. Not only does the Chinese government sup- 
press religious speech, for example, by removing crosses and other identifiers 
from Christian churches and demolishing some of them. It also requires that all 
state-sanctioned religious groups fly the national flag at their places of worship, 
and, in some cases, also a banner proclaiming patriotism and love for the Com- 
munist Party.*” In 2017, the National Anthem Law was enacted, which, among 
other things, requires attendees at events to stand “solemnly” when the anthem 


> « 


is being played." Those violating the law, which embodies citizens’ “constitu- 
tional obligation to respect the national anthem unconditionally as they do the 
national flag and national emblem” and which essentially compels visible ges- 
tures of respect for the anthem, could be detained for up to fifteen days or face 
criminal prosecution.” 

As China has continued to stretch its claws and tighten its grip over Hong 
Kong, a former British colony that once enjoyed many freedoms, compelled 


speech was introduced into its legal system. According to the Sino-British 
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Joint Declaration of 1984, Hong Kong shall retain its autonomy as a special 
administrative region with an independent legal system after its handover to 
China, except in matters of national defense and foreign affairs.” Rather than 
honoring the Joint Declaration, China declared it void after the handover and 
has since then chipped away at Hongkongers’ freedom of speech and press 
freedom, eagerly embraced since the British colonial era and enshrined in 
Hong Kong’s current mini-constitution.”’ Unsurprisingly, the pro-China 
Hong Kong government introduced China’s National Anthem Law into Hong 
Kong, which, like its Chinese counterpart, requires Hongkongers to stand 
“solemnly” to signal their respect for China when the anthem is played.” The 
public announcement about this law, which could only have been born of an 
authoritarian regime, was one of the things that triggered massive protests in 
the territory in 2019. 


III. Banning Falsehoods and Unpopular Ideas 


The right to freedom of expression, one would argue, includes the right not to 
be compelled to make statements even if they are true or generally accepted as 
true. Should people only be allowed to state the truth, or should statements 
proven to be false be allowed by law or in universities? If the expression of false- 
hoods is outlawed, does it not follow that one would be compelled to state the 
facts, or else remain silent, when asked to address a topic? Is it always possible 
to draw a line separating falsehoods from unpopular opinions, or even facts, 
that are considered false or harmful, or both, by the state or those in power? 
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Laws against Holocaust denial are a good example of outlawing the expres- 
sion of falsehoods deemed harmful to society. In European civil law countries 
including Germany, France, and Austria, the denial of the systemic murder of 
Jews in Nazi Germany is considered antisemitism and hate speech against the 
Jews.” For example, a German court ruled that a man’s statements, made after 
Holocaust Remembrance Day in 2010, that the “the so-called Holocaust is 
being used for political and commercial purposes” and a “barrage of criticism 
and propagandistic lies” and “Auschwitz projections,’ violated the country’s 
laws against the intentional defamation of Jewish people.** The European Court 
of Human Rights upheld the German courts decision, finding the German 
man’s argument that his statements were protected by Article 10 of the Euro- 
pean Convention on Human Rights safeguarding freedom of expression “man- 
ifestly ill-founded?” Common law countries like the United Kingdom, the 
United States, and Canada do not have specific Holocaust denial legislation.” 

Laws criminalizing Holocaust denial have been justified on several grounds. 
One rationale is to prevent the negation of historical facts established at the 
Nuremburg trials in 1946. Another rationale is to prohibit extremists from 
using its denial to rehabilitate Nazism.°* The United Nations in 2007 adopted a 
resolution condemning the denial of the Holocaust as “tantamount to approval 
of genocide in all its forms.’*? The European Union adopted a Framework Deci- 
sion in 2008 requiring that all European states criminalize denials when such 
conduct is tantamount to “publicly inciting to violence or hatred directed 
against a group of persons or a member of such a group defined by reference to 
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race, colour, religion, descent or national or ethnic origin?! This view has 
found support among scholars. One argues that Holocaust denial can inspire 
violence against Jews, whose rights are best protected in “open and tolerant 
democracies that actively prosecute all forms of racial and religious hatred!” 

Despite the ruling by the European Court of Human Rights, the strongest 
argument against Holocaust denial laws remains that it violates the universal 
right to free speech.” Noam Chomsky considers it a “scandal” to have to 
debate the legitimacy of criminalizing Holocaust denial in light of the impor- 
tance of freedom of expression, and “a poor service to the memory of the vic- 
tims of the holocaust to adopt a central doctrine of their murderers?! Even 
Holocaust historian Deborah E. Lipstadt doubts the efficacy of such laws, which 
she considers would only “turn whatever is being outlawed into forbidden 
fruit,” let alone give enormous power to politicians to decide what can and can- 
not be said.!™4 Others consider education to be more effective than legislation at 
combating Holocaust denial. 1 

Apparently, Holocaust denial laws, like many limits placed upon free speech, 
may impede the pursuit of truth, democratic governance, and self-development, 
and therefore would have been deemed undesirable by the natural law thinkers 
discussed in previous sections. Nevertheless, given that the Holocaust has been 
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established as a historical fact by substantial records and evidence,’ it is morally 
unsound to allow its denial, especially in countries where it happened. In addi- 
tion, the argument that laws prohibiting Holocaust denial discourage truth- 
seeking is less convincing than if it were not backed by a large amount of evi- 
dence. Likewise, due to its objectivity, arguing that such laws would impose 
state-sanctioned ideologies or prevent an individual’s enlightenment is less per- 
suasive than if it is an opinion or a belief that is being suppressed. However, out- 
lawing false statements to prevent the spread of misinformation, or the promo- 
tion of hate, may lead us down different slippery slopes. 

First, it would be impractical and coercive to outlaw all expression of false- 
hoods. If laws on Holocaust denial are justified on the grounds that the Holo- 
caust is a historical fact and denying that it happened is tantamount to the 
approval of genocide, many more examples of negationist historical revision- 
ism should also be criminalized. It follows, for example, that the denial of the 
Armenian Genocide, the systemic killing of Armenians during World War I by 
the Ottoman government, can be seen as promoting hatred against Armenians, 
and should be outlawed not only in Switzerland, Greece, Cyprus, and Slovakia 
but also in other nations. The denial of the Nanking Massacre during World 
War II can be considered hate speech against the Chinese. To take this logic 
further, the denial of the June 4 Massacre that took place on June 4, 1989 may 
be regarded as promoting hatred against Chinese students who dared to resist 
their authoritarian government. Ironically enough, to this day, the Chinese 
government has used a number of terms, including “riot; “political storm,” or 
the more neutral “political turmoil between the Spring and Summer of 1989,” to 
refer to the massacre and to deny the mass killing that happened in order to lay 
blame on the “rioters” and “trouble-makers” and to prevent similar protests 
from happening again." While denying such atrocities is morally injurious, 
outlawing their denials would be coercive and indicates that all examples of 
negationist historical revisionism also need to be prohibited by law. 
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Second, outlawing false statements about a topic means that disagreements 
about certain aspects of it may easily get outlawed or discouraged along the 
way. Rather than denying that the Holocaust happened, historians dispute the 
number of Jews (and non-Jews) who were killed.!” In the case of the June 4 
Massacre, people have disagreed about the number of people who were mas- 
sacred and where most killings happened, on Tiananmen Square or in other 
places in its vicinity, such as Changan Avenue.” Whereas negationist histori- 
cal revisionism is abhorrent, people often have different versions of and opin- 
ions about historical incidents, the outlawing, or even discouragement, of 
which would impede the pursuit of knowledge. 

Finally, distinguishing truths from falsehoods can be difficult. Some 
“truths” or “facts” may have derived their legitimacy in part from their endorse- 
ment by authorities and have not been proven to be completely correct and 
beyond dispute. Certain “falsehoods, which have been abandoned by authori- 
ties or have simply gone out of fashion, may contain value. Suppressing such 
ideas, no matter how unorthodox or unpopular, would curb honest, productive 
debate and therefore frustrate the pursuit of knowledge and harm democratic 
governance. One example is global climate change. Despite the consensus 
among many scientific authorities that global climate change is happening and 
that humans should take responsibility in circumventing it,’’’ skepticism has 
been raised concerning the role of humans in this phenomenon and whether it 
is necessarily disastrous.''? Another example is multiculturalism. Although 
multiculturalism is embraced as a laudable tradition or even upheld as an off- 
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cial policy in some Western nations,’ social scientists note that multicultural- 
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ism alone, unaccompanied by unity, can lead to distrust and reduce social 
cohesion, and that a culturally diverse society whose members are not united 
by common values can easily sink into chaos and fall apart.!! 

In some circles, typically found in Western countries, global climate change 
and the merits of multiculturalism are indisputable facts and therefore not up 
for debate. A non-Western example may help Western readers to step back and 
perceive the perils of unquestioningly believing in orthodoxies and not tolerat- 
ing alternative opinions. According to the Chinese government, Hong Kong is 
historically an inalienable part of China’s territory and rightfully belongs to 
China.'!> In recent years, an increasing number of Hongkongers, especially 
those advocating for Hong Kong independence, embrace an alternative narra- 
tive. Many places throughout Europe, North Africa, and the Middle East that 
once fell within the expansive territory of the Roman Empire are now sovereign 
nations.!!° Thus, there is no reason why Hong Kong, which happened to be part 
of China's changing territory when it was ceded by the Qing Dynasty’s imperial 
government to the British Crown, should not achieve sovereignty after the Brit- 
ish withdrawal in 1997 and be governed by Hong Kong people who embrace 
democracy, rather than becoming part of an oppressive one-party state ruled by 
the Chinese Communist Party—a state that has a shorter history than Hong 
Kong and is, moreover, legally, politically, and culturally distinct from it.’’” The 
suppression of this compelling analogy (or other “heretical” views) challenging 
the official narrative of the Chinese state has enabled the Chinese Communist 
Party to use the latter to usurp Hongkongers’ right to self-governance.''® While 
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few existing states are as oppressive as China and few leaders can even compare 
to the current head of the Chinese Communist Party, this example shows that 
letting orthodoxies go unchallenged can play into the hands of those with 
power, who then weaponize these dogmas to oppress and tyrannize. 

Although the forgoing discussion has explained how expression of false- 
hoods should be regulated by law, it has not touched upon its regulation on 
campus. The prohibition of fake news by media outlets can be justified on the 
grounds that readers likely do not have time to fact-check and so can easily be 
misled by misinformation and propaganda. Even so, checking facts can be chal- 
lenging and the neutrality and credibility of fact-checking machines can often 
be disputable. On university campuses, there is much less reason to prohibit 
what are considered “falsehoods” and “misinformation.” 

As chapter 2 has explained, academic freedom does have a narrower scope 
than freedom of expression in part because it is subject to professional and 
disciplinary standards. Policies banning falsehoods nonetheless can harm the 
role of the university in pursuing and promoting knowledge. Academics, let 
alone students, should not be prohibited from expressing what may be consid- 
ered falsehoods or unpopular opinions in dominant, mainstream ideologies, let 
alone be compelled to state orthodox or popular views. Blatantly false state- 
ments and propaganda would be readily discredited, as in the case of Holocaust 
denial, and those making the statements would suffer tremendous harm to 
their reputation for their ignorance, be it willful or not, or for their malicious 
intentions, if present. Arguably, if the willful or malicious misrepresentation of 
established facts or the spread of propaganda indeed are found to violate aca- 
demic integrity, as in the case of some pro-China professors willfully serving as 
“useful idiots” of the Chinese government by denying the genocide of Uyghurs 
in Xinjiang despite well-documented evidence, they can be disciplined under 
professional codes of conduct. At the very least, however, unpopular opinions 
and unorthodox arguments should not be presumed to be expressed in bad 
faith or to violate academic integrity. Statements that have not been proven to 
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be false and arguments that are backed by facts and sound reason more often 
than not contribute to debates. Hence, they should be assessed in the market- 
place of ideas through respectful debate and scrutinized according to relevant 
standards. 


Suppressing free expression, even with the best intentions, is not justified. 
Compelled expression is still a violation of freedom of speech even if it aligns 
with the feelings of the people being compelled to make it. Nonetheless, in the 
current political climate, radicals may feel ready to decry and ban lawful expres- 
sion and civil discussion that run contrary to their ideologies. Attempts by the 
“purest in heart” to police free expression may be the most insidious. The next 
chapter will examine political correctness, harassment/discrimination/hate 
speech, and microaggression in the university context, as it seeks to draw the 
difficult boundaries between speech that should be allowed on university cam- 
puses and those that should be discouraged or prohibited. 


CHAPTER FIVE 


Political Correctness, Harassment/ 
Discrimination/Hate Speech, Microaggression 


Perhaps the desire to create a world that is free from harassment, discrimina- 
tion, hate speech, improper language, and ill feeling has often been motivated 
by the best intentions and has come from the purest of heart. This chapter 
begins by examining the origins of “political correctness” and its different 
examples in today’s universities and media. To the extent that language shapes 
the perception and interpretation of reality, politically correct language may 
help create an inclusive and equal society. Given the arbitrary association 
between words and meanings, prohibiting facially neutral expressions with 
sexist or racist roots or associated with hate groups nonetheless would lead 
society down a slippery slope, let alone encourage people to “virtue-signal” and 
show how correct their thoughts and words are. Suppressing lectures, debates, 
and discussions for fear that they offend certain protected groups and individu- 
als causes even greater harm than banning facially harmless “non-PC” lan- 
guage. Doing so impedes the pursuit of truth, personal development, and dem- 
ocratic governance by favoring information and perspectives confirming or 
aligning with orthodoxies over those challenging them. 

In Western universities, many academics and students have been shut down 
by their peers due to accusations, often wrongful, that they incited hatred or 
violence toward minority groups. Without delving into the laws of different 
jurisdictions, section II explains why lectures, debates, and discussions on con- 
tentious topics generally would not constitute harassment, discrimination, or 
hate speech. Given that there are already laws prohibiting these offenses, shut- 
ting down these topics for fear that they offend the feelings of some people is 
not only unnecessary but also inhibits learning and research. 
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Feelings do matter. The last section turns to microaggression and the idea 
of dignity, which is vaguely defined in legal and philosophical discourses. 
Although policies and measures aimed to deter microaggression, which harms 
one’s dignity, seem reasonable, the shortcomings of diversity/sensitivity train- 
ing programs, which are especially designed for such purposes, are often over- 
looked. Without discrediting the idea of microaggression, this section argues 
that recipients of microaggression should exercise their agency and freedom of 
expression—a core part of dignity—to resist words or acts that undermine their 
self-worth. 


I. Political Correctness 


The term “political correctness” did not originate in the 1960s and 1970s as 
some believe it did.' In the United States, the term “politically correct” first 
appeared in a U.S. Supreme Court decision, Chisholm v. Georgia (1793), where 
Justice James Wilson used it in the literal sense.” The ideological use of “politi- 
cal correctness” was bound up with the communist doctrine and refers to 
“doing the right thing” and “thinking the right thoughts.’ Such a use first 
appeared in the Marxist-Leninist vocabulary to describe strict adherence to the 
dogmas of the Communist Party of the Soviet Union.‘ Professor Frank Ellis at 
the University of Sheffield, for instance, noted that the term was first used in the 
late nineteenth and early twentieth centuries when Vladimir Lenin rose to 
power.’ In China, Maoists also emphasized the importance of ideological cor- 
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rectness. One of revolutionary leader Maos edicts was “On Correcting Mis- 
taken Ideas in the Party” (December 1929), which, together with its better 
known Little Red Book (its official name was Quotations of Mao Tse Tung), laid 
out the strict teachings of the Chinese Communist Party. Nonetheless, politi- 
cal correctness was by no means dictated only by the Communists or the left. 
Far less mentioned was the dictatorial regime of Nazi Germany, where being 
politically correct and having the “right opinions” was one of the requirements 
for obtaining a permit to practice journalism.’ 

It was indeed in the 1970s, in the wake of the American civil rights move- 
ments of the 1960s, when “political correctness” entered the public lexicon. It 
was used by social activists on American campuses as self-critical satire, a self- 
parody, or an “in-joke,” to dismiss views that they considered too rigid, as well 
as to poke fun at themselves for the care they took not to say or do anything that 
others might find offensive.’ They did so by telling others that they were “so 
PC?” At other times, however, they mimicked the tone of the Red Guards of 
Chinas Cultural Revolution as they called out the “politically incorrect’— 
meaning glaringly sexist or racist—beliefs and expressions of their fellow stu- 
dents (“comrades”).!° It was also during this period that British comic artists 
Bobby London and Borin Van Loon appropriated the term satirically in their 
underground comic strips to mock the excessive efforts of progressives to 
advance their activist agendas.'! 

From the late 1980s through the early 1990s, “political correctness” was 
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made popular again, this time by conservative intellectuals. Making a sarcastic 
reference to Stalinist and Maoist thought police, they questioned the rise of a 
left-wing curriculum, such as feminism, queer politics, and postcolonial his- 
tory, in universities and colleges, and criticized attempts by liberal academics to 
impose their orthodoxies and to prohibit what they considered bigotry and 
racism. !? Richard Bernstein’s 1990 New York Times article was credited for pop- 
ularizing “political correctness,” a time when the term was primarily used 
within academia and concerned with what should be taught on campuses.” In 
May 1991, the New York Times published a follow-up article by Robert D. 
McFadden, which explains that the term was extending its influence beyond 
academia and becoming “the focus of an angry national debate, mainly on cam- 
puses, but also in the larger arenas of American life”'* On May 4 1991, at the 
University of Michigans commencement ceremony, President George H. W. 
Bush said to the graduating class: “The notion of political correctness has 
ignited controversy across the land. And although the movement arises from 
the laudable desire to sweep away the debris of racism and sexism and hatred, 
it replaces old prejudice with new ones. It declares certain topics off-limits, cer- 
tain expression off-limits, even certain gestures off-limits?! 

Come the twenty-first century, political correctness policies are increas- 
ingly implemented in Western universities and outside academia.'° To a certain 
extent, this phenomenon on campus has been due to increasingly heteroge- 
neous and diverse student bodies in terms of race, sex, and ideology in an era 
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of globalization.'” Yet some have noted that the rise of PC policies has been less 
often about alleviating oppression or enforcing equality than about protecting 
individuals from emotional distress.'* This paternalistic trend might in turn be 
attributed to the rise of social media, which have facilitated the spread of the 
most controversial ideas that offend many.” It might also be explained by the 
outgrowth of a growing therapeutic culture, in which people are increasingly 
encouraged to use psychological tools to alleviate emotional and mental suf- 
fering.” In extreme cases, individuals are encouraged to indulge in their sensi- 
tivities and vulnerabilities and to shield themselves from expression that they 
deem offensive.*! 

Despite the Communist origins of “political correctness” and its pejora- 
tive uses and negative criticisms, it is defined in relatively neutral terms by 
dictionaries as the avoidance of language and action that could offend, insult, 
and exclude socially disadvantaged groups.” Indeed, the promotion of equal- 
ity, inclusion, and sensitivity, which is nothing short of laudable, is what many 
PC advocates have aimed for. Many people remain skeptical of political cor- 
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rectness, while others contend that PC is bad when taken too far.” Different 
examples of political correctness in today’s universities and media are worth 


examining. 
A. Examples: PC Language and PC-Driven Omissions 


Some of the most common everyday examples of political correctness in English- 
speaking countries can be found in the everyday use of language. Many changes 
or usages have been sex/gender-related and made to avoid the appearance of sex- 
ism. When referring to a person whose sex/gender is unknown and unspecific, it 
is common to use the singular pronoun “one” or the plural pronoun “they” rather 
than “he” (or “she”). For along time, job titles, for example, “chairman,” “fireman,” 
and “policeman,” often have been replaced by their gender-neutral alternatives 
“chair” (or “chairperson’), “firefighter” and “police officer?” It is also not uncom- 
mon to find words like “mankind” replaced by “humankind” or “humanity.” It is 
now common to ask people about their “partner,” rather than “girlfriend/boy- 
friend” or “husband/wife;’ to avoid assuming people's sexual orientation or gen- 
der or implying that heterosexuality is the norm, and to dispel any notion of tra- 
ditional gender roles and inequality in a relationship.” 

Regarding race, “people of color” is at present the politically correct term 
for nonwhites in the U.S., the United Kingdom, and Canada.” In the U.S., it 


23. E.g., Anna Mikhailova, Political Correctness Has Gone Too Far and “Exceeds Common Sense,” Three 
Quarters of Britons Say, THE TELEGRAPH (Aug. 23, 2019), https://www.telegraph.co.uk/politics/2019 
/08/23/political-correctness-has-gone-far-exceeds-common-sense-three/; Ryan Maloney, Most Ca- 
nadians Say Political Correctness Has Gone Too Far: Anna Reid Institute Poll, HUFFINGTON Post 
(Aug. 29, 2016), https://www.huffingtonpost.ca/2016/08/29/canada-political-correctness-poll-ang 
us-reid_n_11761738.html 

24. E.g., Political Correctness, CAMBRIDGE DICTIONARY, https://dictionary.cambridge.org/dictionary/en 
glish/political-correctness (last visited Mar. 17, 2022); Politically Correct (PC) Language—Used to 
Practice, UsING ENGLISH, https://www.usingenglish.com/files/pdf/used-to-politically-correct-langu 
age.pdf (last visited Nov. 22, 2019). 
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is politically incorrect to call people “illegal immigrants” who crossed the 
national borders illegally, on the rationale that illegal acts do not make people 
themselves illegal.” Hence, “undocumented immigrants” became the PC 
alternative.” In Canada, even calling such acts of border-crossing “illegal” 
may be deemed politically incorrect—under its Liberal government, headed 
by one of the most zealous PC advocates, “irregular” has long been substi- 
tuted for “illegal”? 

In medical settings, “people with (physical) disabilities” or “people who are 
physically challenged” are the politically correct alternatives to using adjectives 
such as “crippled” or “handicapped” to describe individuals.*° Not only are the 
former more neutrally worded than the latter, the use of people-first terminol- 
ogy indicates that the person is more important than the disability.*! Similarly, 
language indicating intellectual and learning disabilities continues to evolve. 
“Moron,” “idiot,” “retard? which began as medical terms, had long been unac- 
ceptable.” Today, “people with intellectual/learning disabilities” and “people 
with mental conditions” are the PC alternatives to “mentally handicapped,” 


33 “Rat” is now 


“mad,” or “schizo; which are still pejorative and stigmatizing. 
seldom used by doctors to describe their patients because of the stigma associ- 
ated with the word. Even “overweight” and “obese” are considered insensitive 


by some professionals, who propose using “unhealthy weight” instead.** 
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WARD, https://www.raceforward.org/sites/default/files/DTIW_Stylebook.pdf (last visited Nov. 22, 
2019). 

28. E.g, Drop the I-Word: Journalist Stylebook Reference Guide: Offensive Terms to Avoid, RACE For- 
WARD, https://www.raceforward.org/sites/default/files/DTIW_Stylebook.pdf (last visited Nov. 22, 
2019). 

29. Oliver Chandler, Immigration Department Changed “Illegal” to “Irregular” on Webpage about Asylum 
Seekers as Debate Flared, CBC (Oct. 4, 2018), https://www.cbc.ca/news/politics/asylum-seekers-im 
migration-illegal-irregular-federal-government-1.4847571 (last visited Nov. 22, 2019). 

30. E.g., Politically Correct (PC) Language—Used to Practice, UsING ENGLISH, https://www.usingenglish 
.com/files/pdf/used-to-politically-correct-language.pdf (last visited Nov. 22, 2019); Communicating 
with and about People with Disabilities, CENTERS FOR DISEASE CONTROL, https://www.cdc.gov/ncbd 
dd/disabilityandhealth/pdf/disabilityposter_photos.pdf (last visited Nov. 22, 2019). 

31. E.g, Communicating with and about People with Disabilities, CENTERS FOR DISEASE CONTROL, 
https://www.cdc.gov/ncbddd/disabilityandhealth/pdf/disabilityposter_photos.pdf (last visited Nov. 
22, 2019). 

32. E.g., Ben O'Neill, A Critique of Politically Correct Language, 16 INDEPENDENT REV. 279 (2011). 

33. E.g, Communicating with and about People with Disabilities, CENTERS FOR DISEASE CONTROL, 
https://www.cdc.gov/ncbddd/disabilityandhealth/pdf/disabilityposter_photos.pdf (last visited Nov. 
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In recent years, a growing number of words, terms, and gestures have been 
banned or discouraged in some communities because they are now considered 
racist, sexist, and classist and therefore run contrary to the PC mandate. One 
example is the “OK hand gesture,’ performed by connecting the thumb and 
index finger into a circle, while holding the other three fingers straight away 
from the palm. Generally used to denote approval and “everything is fine? it is 
now considered a hate symbol loaded with racist overtones by people who read 
the three upheld fingers in the gesture to resemble a “W? and the circle made 
with the thumb and forefinger to mimic the head of a “P’—which, taken 
together, stand for “white power” The use of this gesture by some members on 
the far right of the political spectrum helped to bolster its interpretation as a 
hate symbol.** A history lecturer at Cambridge University warned against using 
innocuous words like “genius,” “brilliant? and “flair” on the grounds that they 
“have long been associated with qualities culturally assumed to be male,’ and 
therefore carry “assumptions of gender inequality and also of class and 
ethnicity?’ 

In addition, there has been a trend for liberal-leaning Western media not 
only to adopt language policies that are sensitive to race, ethnicity, and religion,*® 
but in more extreme cases to omit details about race, ethnicity, and religion, or 
to not report stories that they think may offend certain minority groups or may 
lead the public to form negative impressions of those groups.” On some cam- 
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puses, attempts by PC advocates and minority groups to cancel talks and 
deplatform speakers whose views they considered offensive and politically 
incorrect have sometimes succeeded.“ As the number of students from China 
continues to increase in Western universities, instances of self-censorship have 
been reported concerning policies instituted by university administrations and 
student clubs to prohibit or discourage China-related current affair discussions 
that might offend these students.*! Although such policies might have been 
driven by profit-seeking motives, the PC culture—its emphasis on sensitivity to 
minorities as well as the need to shield these people from emotional harm 
caused by meaningful but potentially offensive discussions—has certainly 
played a role.” 


B. How Political Correctness Can Become Excessive 


To the extent that language shapes the perception and interpretation of reality, 
politically correct language arguably helps to create an inclusive and equal soci- 
ety and to promote civil and respectful learning and work environments, while 
discriminatory language indeed reinforces existing inequalities, although it 
does not necessarily create them.” It was for this reason that Nazi propaganda 
seized upon language to dehumanize the Jews: calling them rats, cockroaches, 
and pigs served to embed in the national psyche the frightening message that 
these despicable and parasitical beings were not worthy of human rights or 
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dignity and deserved to be exterminated.“ Gender-neutral job titles such as 
“chair” (or “chairperson”), “firefighter, and “police officer” not only more accu- 
rately describe people holding these jobs, who include people of different gen- 
ders, but also help promote gender equality by conveying the message that 
people of any gender can hold these jobs. Likewise, people-first terminologies 
like “people with disabilities” convey that, whether disabled or not, people 
deserve the same amount of respect and dignity. “Mentally handicapped,” 
“mad, or “schizo” may be as stigmatizing as “moron,” “idiot,” and “retard,” and 
they may increase discrimination against people with disabilities. 

Prohibiting certain words or phrases, however, does not make the mean- 
ings associated with them disappear.“ Due to the endless interplay between 
denotation (what words literally mean) and connotation (what words imply), 
new words and phrases can readily replace the prohibited ones to fulfill their 
semantic functions. On the other hand, pejorative expressions might lose 
some of their connotations over time; used in different contexts, these expres- 
sions might completely lose their negative connotations or even take on entirely 
different connotations.“ 

Here, one needs to be reminded that “PC” was once used by civil rights 
activists to keep their dogmatic tendencies in check. Without intending to 
“drive a wedge” between the oppressed and those trumpeting their rights,“ it 
must be pointed out that banning or discouraging expressions—especially 
apparently innocuous ones—for the sake of equality and inclusion can indeed 
go too far. One argument for prohibiting even facially innocuous language is 
that what appear to be natural and ahistorical expressions may have cultural, 
historical, or contextual biases embedded in them, and so the cultural mean- 
ings of these expressions may be harmful even though their literal meanings are 
not.® Given the arbitrary association between words and meanings, however, 
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statements considered culturally biased may not—and often do not—contain 
biases in different contexts. The “OK” hand gesture is a great example. Despite 
its more recent use by members of the far right, it conveys nothing other than 
approval and “everything is fine” in most other contexts. While “genius,” “bril- 
liant? and “flair” may be “associated with qualities culturally assumed to be 
male” in the distant past, they need not—and most likely do not—carry 


”50 in most con- 


“assumptions of gender inequality and of class and ethnicity 
texts. Hence, banning or discouraging facially neutral expressions that may 
have sexist or racist roots or may have been used by hate groups would lead 
society down a slippery slope. To promote civility, equality, and inclusion, one 
instead needs to look at whether the expressions are being used in a discrimina- 
tory manner—and this can often be determined from the context. 

Suppressing news stories and canceling lectures, debates, or discussions 
due to concerns that they offend certain protected groups and individuals argu- 
ably causes more harm than benefit. Such measures shield people from mean- 
ingful discussions that they find offensive and thereby encourage them to 
indulge in their sensitivities and vulnerabilities.*! They also frustrate honest, 
free inquiries crucial to the pursuit of knowledge, democratic governance, and 
self-development—all key purposes of freedom of expression identified by 
Enlightenment thinkers in the last chapter. It is no wonder that many have 
bemoaned how political correctness, even though not harmful per se, stifles 
reasoning, truth-seeking, and social progress when taken too far.” 

While PC policies aim to promote equality and inclusion of marginalized 
groups, shielding these groups from “un-PC” ideas can eventually lead to the 
prioritization of their rights over those of unprotected groups. In the worst-case 
scenario, such policies empower oppressed and protected groups to become the 
newly privileged, when some of their members or PC advocates weaponize the 
PC mandate to tyrannize unprotected groups or people who dare to side with 
these “oppressors.” An everyday example of weaponization happens when some 
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overweight people, who are shielded by the PC mandate from what they con- 
sider to be pejorative terms, insult, bully, or harass physically fit, slim, or under- 
weight people, whom they consider “privileged” for not having suffered weight- 
based oppression and therefore do not deserve the same protection as the 
overweight do (this phenomenon might also have been bolstered by envy and 
insecurity, in which case those bullyish overweight people should seek the help 
of psychiatrists).” More sinister examples involve members of protected groups 
or their advocates issuing death threats or threats of severe violence to public 
figures and speakers who challenge their ideologies through respectful dia- 
logue.” To the extent that political correctness can indeed become excessive 
and some PC policies stifle free speech and hinder truth-seeking, democratic 
governance, and self-realization, the historical associations between political 
correctness and dictatorships do not seem to be pure coincidences. 

Excessive PC policies have no place in journalism and academia. The 
importance of respectful language in news reporting cannot be overstated. Yet 
the practice by some left-wing media outlets of not covering stories or impor- 
tant details due to concerns that doing so would lead to biases against certain 
groups violates the public’s right to access information. In criminal cases where 
those details bear relevance to the crimes, such omissions compromise the 
security of citizens.” A more recent and one of the most outrageous examples 
(so outrageous that it made many a sane persons blood boil) arose during the 
early days of the coronavirus pandemic, which concerns the left-wing media’s 
underreporting of, if not turning a blind eye to, the incompetence and alleged 
corruption of the World Health Organization's director-general, who is from 
Ethiopia, was part of his home nation’s dictatorial regime, has never obtained a 
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medical degree, and cried “racism” when called out for his misdeeds." Univer- 
sities are places for critical thinking and rational debate. Where policies are 
implemented to police thoughts and actions, academics and students may be 
tempted to channel their time and resources into virtue-signaling®’ to show 
how “correct” and “pure” both their thoughts and actions are. They may forget 
that the pursuit of knowledge, contingent on freedom of information, critical 
thinking, and rational debate, is the primary goal of universities. They may also 
forget that the knowledge pursued is necessary to democratic governance. 
Finally, they may forget that self-realization and self-development can only be 
fostered by freedom of speech and thought rather than by following the dictates 
of orthodoxies. 

PC advocates, after all, aim to promote an inclusive environment. The next 
section examines concepts of harassment, discrimination, and hate speech to 
show how scholarly lectures, debates, and discussions generally amount to 
none of them. Suppressing potentially controversial or even offensive topics is 
therefore unnecessary to provide an environment free of hate speech, discrimi- 
nation, and harassment. 


II. Harassment/Discrimination/Hate Speech 


According to a recent study, the “free speech crisis” in American universities is 
overblown.” The study indicates that protests and disinvitations do not only 
happen to conservative-leaning speakers, and points to the left-wing scholars, 
speakers, and students who have been shut down.” One example was Prince- 
ton professor Keeanga-Yamahtta Taylor, who canceled her commencement 
speech at the University of California at San Diego after receiving death threats 
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and threats of physical violence for her criticism of President Donald Trump.” 
Another example was the president of Sonoma State University who issued an 
open apology for allowing a black student to read a poem critical of police vio- 
lence and President Trump at the commencement.®! Dana Cloud, a left-wing 
professor at Syracuse University, was severely criticized after she labeled pro- 
testers in the “March Against Sharia” rally “fascists” on Twitter and called upon 
“Syracuse people” to “come down to the federal building to finish them off? 
Undoubtedly, scholars and students, regardless of their political leanings, 
are entitled to exercise their freedom of expression on campus, and the death 
threats to the professor must be condemned. Yet the above examples illustrate 
that left-wing academics and students have had their speech shut down or 
criticized for reasons quite different from those of their conservative counter- 
parts. Taylor was not disinvited by university authorities or pressured by stu- 
dents who found fault with her political views: she canceled her own talk after 
receiving death threats and slurs from email-senders with extreme right-wing 
views who might not be affiliated with any university. The president of 
Sonoma State University apologized for the expletives in the poem that 
offended some parents attending the ceremony, rather than for its ideology, to 
which no one objected. The Syracuse professor’s call to “finish [. . .] off” her 
opponents could rightly be interpreted as a call for violence and criticisms of 
her tweet were not ideologically based.® On the contrary, disinvitations of 
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conservative speakers by university authorities and attempts to censor con- 
servative speech by academics or students, or both, were almost always ratio- 
nalized on ideological grounds, and often made after accusations—both 
vague and unfounded—that their speech incited violence or hate speech, or 
both, against minority groups. 

Shutting down expression on ideological grounds violates speakers’ free- 
dom of expression, unless the expression violates laws on harassment, discrimi- 
nation, or hate speech. Without delving into legal cases or offering detailed 
statutory analyses, this section explains why lectures, debates, or discussions on 
what are generally known as controversial topics do not cause harassment or 
discrimination or constitute hate speech. 


A. Harassment 


In many jurisdictions, harassment refers generally to a course of uninvited and 
unwelcome conduct that annoys, threatens, alarms, or otherwise puts a person 
in fear of their safety. Conduct can be physical, verbal, or nonverbal, and the 
perpetrator can bea stranger or someone known to the victim.® It may take the 
form of stalking, unwanted phone calls, unwelcome physical contact, inappro- 
priate comments, threatening gestures, impediment of a person’s movement, or 
interference with a persons work.” In some jurisdictions, where harassment is 
a civil—in addition to a criminal—offense, it covers a wider spectrum of behav- 
iors, and may include those that merely distress or humiliate a person, quite 
often on account of race, religion, sex, age, disability, or any other grounds of 
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discrimination in residential or commercial premises or employment set- 
tings.” These may include, but are by no means limited to, regular and repeated 
slurs, epithets, lewd propositions, and insults.” Generally, the harassing con- 
duct persists over time or occurs at least once, although one-time incidents, if 
serious and egregious enough, can be considered harassment.” 

If the right to free speech is universal and fundamental, so is the right to be 
free from harassment and threats to one’s safety due to speech. Locke's idea of 
freedom of speech is tied to his belief in individual autonomy. He also contends 
that the government should protect peoples “Life, Health, Liberty, or 
Possessions.””? It follows that harassing speech, which threatens the life, health, 
liberty, or autonomy of one’s fellows, must be prohibited. Likewise, Rawls’s 
basic liberties includes the “integrity of the person,’ which covers “freedom 
from psychological oppression and physical assault?”* From Kant’s moralistic 
perspective, all free and equal members of a community should act in such a 
way that they would be willing for that way to become a universal law.” They 
also have the “perfect duty” not to use themselves or others “merely as a means 
to an end.””° Harassing others to satisfy one’s desires—whatever they may be— 
is exploiting others merely as a means to a selfish end. Free speech has limits, 
one of which is that people have no right to use their speech to harass others, to 
threaten them, or to put them in fear of their safety. 
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Reports indicate that all forms of harassment have happened in Western 
universities. According to one U.K.-based report, racial harassment of both stu- 
dents and staff is rampant in universities.” Victims, more likely than not ethno- 
racial minorities and those of foreign origins, are subjected to physical attacks, 
verbal death threats, name-calling, insults, and jokes.”* Sexual harassment and 
harassment targeting gender minorities, which take the form of stalking, grop- 
ing, texting, and other forms of assault, are also widespread in some North 
American universities.” 

Because harassment takes the form of physical, verbal, or nonverbal 
threats, or in its milder form repeated slurs and insults targeting individuals, 
academic lectures, discussions, and scholarly debates, even on the most con- 
tentious and potentially offensive topics, generally do not constitute harass- 
ment. Just as talks advancing the “Black Lives Matter” movement do not con- 
stitute harassment of white people, discussing whether New York’s law on 
gender pronouns compels speech by no means harasses gender minorities. 
Neither do debates on the merits of affirmative action or multiculturalism 
policies amount to harassment of ethno-racial minorities, immigrants, and 
refugees. Clearly, discussing China’s attempts to infiltrate Western govern- 
ments, or whether Western nations should attempt to curb the Chinese gov- 
ernment’s human rights violations in Hong Kong, Tibet, and Xinjiang, cannot 
by any logic (or any stretch of the imagination) be understood as harassment 
of its nationalistic Chinese natives studying or working at universities where 
such discussions take place—unless causing offense or disagreement is con- 
sidered harassment, a “logic” that might be valued under totalitarian and 
authoritarian regimes that habitually pull the race card and cry “racism” 
when criticized, but does not hold in the free world. 

Harassment of speakers and participants, however, has frequently occurred 
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and has been instigated by those who disagreed with the contents of the discus- 
sions or simply took offense at the topics. Outside of liberal campuses, activists 
for left-wing causes occasionally receive death threats from extremists cam- 
paigning against their activism. On some liberal campuses, however, conser- 
vative speakers are more likely the victims. For example, speakers criticizing 
transgender politics and laws on gender pronouns have been harassed by trans 
activists.*! In addition, Tibetan and Uyghur student activists addressing the 
Chinese government’s human rights violations have been harassed by national- 
istic students from China. Evidence indicated that their actions were backed 
by the Chinese government. 


B. Discrimination 


Lectures, debates, and discussions on controversial topics generally would not 
lead to discrimination or violate relevant laws. Discrimination generally refers 
to the unfair treatment of people based on their membership or perceived 
membership in certain groups. The prohibited grounds of discrimination usu- 
ally include race, national or ethnic origin, religion, sex, marital status, family 
status, and disability.8* Some added grounds in recent years include gender 
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identity and expression.® Denying people goods, services, facilities, accommo- 
dations, and employment on these grounds amounts to discrimination.®° 

The right to free speech does not extend to the right to discriminate 
against others through speech, and it can be argued that the right not to be 
discriminated against as a human being is also fundamental to all. Locke and 
Kant, who lived several centuries ago, have been criticized by contemporary 
critics for what they consider racism and sexism in their writings.” Regard- 
less of what Locke thought about other races than his own, the right against 
discriminatory treatment is implied in his belief in the equal right to life, 
liberty and property for all.** It is also a logical extension of Kant’s argument 
that all human beings are free and equal members of society, and that they 
should treat others the way they want to be treated.® While freedom of 
expression is a fundamental liberty under Rawls’s first principle, this freedom 
does not extend to advocacy against the fundamentals of justice, including 
the exclusion or subordination of certain groups.” 

Like harassment, discrimination happens in universities despite laws and 
policies against it. In one case, a U.S. court held that an American academic was 
denied tenure and promotion due to her transgender identity.” In another case, 
an African American professor won his discrimination claim against the uni- 
versity, which was found to create a hostile work environment for him based on 
his race.” More recently, a black student was found to be subject to dispropor- 
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tionate and unreasonable response by campus police at a Canadian university 
because of his race.”? 

Lectures, debates, and discussions on contentious topics generally do not 
amount to discrimination. Merely arguing that requiring the use of preferred 
pronouns is a form of compelled speech and legislating their use is an illegitimate 
intrusion of freedom of speech, for example, does not amount to discrimination 
against gender minorities who are in favor of the law on pronoun use, even if the 
law states that refusal to use such pronouns is discrimination against gender 
minorities. Similarly, debating the pros and cons of affirmative action or multi- 
culturalism policies has no bearing on how participants in the debates treat 
ethno-racial minorities, immigrants, refugees, or any groups who benefit from 
these policies. Thus, regardless of one’s position, it does not amount to favoritism 
toward, or discrimination against, these groups. There is no doubt that the sever- 
est criticism of the Chinese government and its dark record of mass murders and 
other human rights violations and urging sanctions against it do not amount to 
discrimination against Chinese natives at universities, unless these individuals 
and their government are taken as the same entity. Although certain nationalistic 
individuals indeed might have been taught to identify strongly with their govern- 
ment, individuals, save some exceptions, are generally not held responsible for 
the crimes of their governments. 

It is indeed possible for discussions such as the above to contain biased 
remarks and to promote discrimination based on stereotypes. Discussion on 
affirmative action and multiculturalism policies, for example, can contain gen- 
eralizations about races that might contribute to racial discrimination. Yet such 
concerns only bolster the case for promoting—rather than banning—discussion 
of these topics. Speakers who are unaware of the discriminatory messages in 
their talks may then be made aware of them through engaging with their audi- 
ences, while those knowingly making discriminatory remarks can get exposed. 
In addition, well-informed and well-reasoned discussion can be misquoted or 
completely taken out of context by some people to further their discriminatory 
agendas. Speakers are nonetheless responsible only for the content of their 
speech and not for the ways in which it may be used by others—although they 
may seek to reduce the chances of misappropriation, for instance, through clar- 
ification and denouncement of discriminatory acts perceived to have resulted 
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from their speech. On the other hand, prohibiting speakers or participants 
from discussing certain topics merely on the grounds of their group 
memberships—examples include the banning of discussions on Black Lives 
Matter by speakers who are not African Americans or the prohibition of criti- 
cism of Islam by non-Muslims—on the presumption that any such discussions 
must be biased or discriminatory and that the views arising from those discus- 
sions should be outright invalidated, is arguably a very self-righteous form of 
discrimination under the pretext of diversity. 


C. Hate Speech 


Hate speech can generally be understood as “public speech that expresses 
hate or encourages violence towards a person or group based on something 
such as race, religion, sex, or sexual orientation” In the U.S., what is known 
as “hate speech” is constitutionally protected and only speech that calls for 
imminent lawless action upon a person or group and is likely to lead to such 
action is prohibited.” In countries like Canada and the U.K., hate speech leg- 
islation forbids expression that threatens, advocates the genocide of, or incites 
hatred against any people on account of identifiable characteristics such as 
color, race, religion, national or ethnic origin, age, sex, sexual orientation, or 
gender identity and expression.” In some other countries, where hate speech 
legislation also aims to protect human dignity, the offense has a much lower 
legal threshold and includes expression that insults, humiliates, and mali- 
ciously slurs members for identifiable characteristics in ways that violate their 
human dignity.” 

Although many philosophers would have agreed that people have a natural 
right against harassment and discrimination, whether they would have agreed 
that one also has a natural right against hate speech may depend on how hate 
speech is defined.”* If hate speech is defined as speech that threatens safety or 
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incites violence or genocide, then they likely would have agreed that hate 
speech should be prohibited along with harassment and discrimination. The 
answer is not that certain if hate speech is defined more broadly to include 
speech that offends human dignity. It is uncertain whether the equal rights to 
life, liberty, and property in Locke’s writing imply that people are also entitled 
to human dignity and that this dignity must be defended at the expense of free 
speech.” Rawls would have argued against the exclusion or subordination of 
certain groups because it is against his principles of liberty and justice, but it is 
unclear whether his ideas of inclusion and equality preclude offending the dig- 
nity of individuals by free expression." Kant did recognize human dignity in 
his work. He states that a human being is not a means but an end in itself, and 
“humanity . . . alone has dignity!” Human dignity is related to “free will” and 
human agency—the human dignity to act freely and choose your own actions." 
However, with this definition, only expression interfering with the human 
agency to act freely would be hate speech, such as incitement of violence, 
hatred, and genocide prohibited under American, British, and Canadian laws. 
Expression that merely humiliates or insults, which are prohibited under Ger- 
man law, may not fit the bill, as feelings of humiliation and insult can be subjec- 
tive. The concept of dignity will be examined further later in this chapter. 
Would lectures, discussions, and debates amount to hate speech? If hate 
speech is defined as expression that threatens the safety of or incites violence or 
hate against certain groups, respectful discussions and debates on controversial 
topics would be unlikely to constitute hate speech. As the previous subsections 
have explained, discussions on topics like gender pronouns, affirmative action, 
multiculturalism, and China generally would not constitute harassment, incite 
violence, or promote discrimination. What if hate speech is more broadly 
defined to include expression that offends human dignity? There is no reason 
why discussion of these topics would reasonably be considered hate speech. For 
example, the argument that gender pronoun laws violate freedom of speech 
targets the government, not the gender nonbinary people who might or might 
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not benefit from such laws. If anything, it is the former, not the latter, whose 
dignity is offended: this is especially true given that people making this argu- 
ment may object to the legislation only and not the use of the pronouns. Well- 
reasoned arguments for and against affirmative action and multiculturalism 
policies can be made without offending ethno-racial and religious minority—or 
majority—groups by avoiding harmful stereotypes. Likewise, criticisms of hos- 
tile authoritarian governments are not criticisms of their people and therefore 
cannot be said to offend their dignity, except those secret agents or rabid 
nationalists who hopelessly identify with these governments, which might not 
truly care about them and might see them merely as disposable tools. 

While academics or students were very rarely, if ever, convicted for hate 
speech in Western universities,” “hate speech” and related catchphrases have 
been frequently and even mindlessly used by certain campus groups to label 
speakers or contents that they find objectionable and attempt to shut down. In 
most cases, the expression in question was not remotely hate speech and, in 
many cases, cannot reasonably be considered hateful. For instance, a free 
speech wall at a Canadian university was torn down within hours after it was 
erected, by a student who labeled the wall an “act of violence” and an “expres- 
sion of hate” against the gay community, even though no hate speech against 
gay people was found on the wall. On an American university campus, stu- 
dents protested to shut down a public lecture by Polish politician and academic 
Ryszard Legutko for his “inflammatory” views, including for his often-cited 
statement that he did not understand “why anyone should want to be proud of 
being a homosexual,’ and that people should be proud of their conduct—what 
they do—instead.!° That university finally canceled, for “safety” reasons, his 
lecture, which aimed to examine a different topic.’ In the U.K. and the U.S., 
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renowned feminist scholars who challenged mainstream Western transgender 
ideologies by offering their personal or scholarly views, or both, on woman- 
hood were sometimes deplatformed by students who called their views “hate 
speech” against trans women.'” 

Many scholars contend that not only hate speech, but racist speech, should 
be prohibited on campus. Interestingly, not a few of these scholars are from the 
U.S., which has the most permissive law with regard to hateful expression and 
where hate speech is constitutionally protected unless it passes the imminent 
lawless action test. Charles Lawrence’s well-cited article, for instance, argues 
that the American Constitution in fact supports the regulation of racist speech 
despite the First Amendment.'” The history of racism in America, and the 
Framers’ exclusion of black people from First Amendment protections, and the 
continued injuries inflicted upon minorities, also support such regulations. 
Richard Delgado similarly points out that free speech throughout American 
history has never been “minorities’ best friend,’ as it is often considered to be, 
and that the First Amendment has favored the powerful and not the under- 
privileged." Hate-speech regulations on campus, rather than encouraging 
minorities to wallow in victimhood, provide an additional avenue for them to 
fight back and take charge of their lives.!!! Emphasizing the lasting injuries of 
racist speech on minorities, and equating tolerance of racist speech with toler- 
ance of racism, Mari Matsuda likewise calls for regulation of racist speech to 
send the message that all members of society are equally valued.!” 
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Advocacy for prohibiting hate speech on campus is reasonable, especially 
from a jurisdiction like the U.S. where hate speech is generally protected by its 
constitution. One must however be careful to distinguish among hate speech, 
racial harassment, and racist speech. Racial harassment is a form of harassment 
outlawed in most states in America and other Western jurisdictions, and any 
race-based harassment on campus meeting the corresponding legal thresholds 
are already prohibited by law. Well-informed lectures and debates and discus- 
sions inspired by these lectures in an academic setting generally can take place 
without anyone resorting to any form of racial harassment. It might be risky to 
outlaw expression that some consider racist but do not meet the legal standards 
because “racist” can have a loose definition: this concept, if expanded indefi- 
nitely, becomes void of meaning. This is an issue that will be examined in the 
next chapter. 

Arguably, given that laws prohibiting harassment, discrimination, and hate 
speech also apply to universities within the same jurisdictions, there is no need 
for universities to set up additional policies regulating speech on campus. Con- 
tent amounting to any of these offenses are already prohibited by law. Other- 
wise, they are lawful and should not be subjected to additional rules that may 
stifle the free exchange of ideas. The only exception is perhaps policies request- 
ing that lectures and discussions be conducted in a civil manner—but these are 
not a real exception as such policies regulate not so much the content as the 
manner of expression. 


III. Microaggression 


To the extent that a respectful environment is essential to learning, feelings 
should not be dismissed. Expression that does not target individuals and is law- 
ful nevertheless may harm the feelings of recipients, who find themselves disre- 
spected and trapped in a hostile environment unconducive to learning. An 
environment that is free from harassment and hate speech may still be full of 
instances of “microaggression,’ which refers to small acts or remarks, be they 
intentional or not, that express harmful stereotypes about certain groups of 
people or prejudicial attitudes toward those groups and make them feel insulted 
or slighted.” 
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The term “microaggression” was first introduced in 1970 by Chester M. 
Pierce, a psychiatrist and Harvard University professor, to describe insults, 
slights, and dismissals that he frequently observed being inflicted on African 
Americans by non-black Americans.'!* Pierce distinguished these from what 
he referred to as “macroaggressions,’ more overt or violent forms of racism, 
by emphasizing the former’s ambiguity and presence in everyday life.!'* Since 
then, the term has expanded and now applies to degrading remarks or behav- 
ioral communications, often subtle and casual, directed toward other socially 
marginalized groups, including other racial and ethnic minorities, gender 
minorities, and the disabled.!!6 Psychologist Derald Wing Sue, for instance, 
now defines microaggressions as “brief, everyday exchanges that send deni- 
grating messages to certain individuals because of their group membership,” 
adding that people making the comments may be well-intentioned and there- 
fore unaware of the potential impact of their words.” Identified as “the new 
face of racism,’ they may have led to the impression that racism no longer 
exists as its nature has shifted over time from overt, blatant expressions of 
racial hatred and hate crimes toward much more subtle, ambiguous—and 
sometimes unintentional—expression of biases.''® 

Microaggressions are thus characterized by their subtlety, ambiguity, and 
commonality. Unsurprisingly, scholars and commentators have criticized the 
very concept for its lack of scientific basis and overreliance on subjective evi- 
dence, and attributed the negative impacts of microaggressions on some people 
to their personalities and propensity to see negativity in what are harmless 
remarks.'!° Some argue that avoiding microaggressions or situations that give 
rise to them can inhibit one’s freedom and personal growth.’ Relying on 
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authority figures to address microaggressions may also discourage people from 
developing the skills useful in mediating conflicts caused by such conduct."! In 
addition, using a term connoting violence to describe minor, albeit objection- 
able, slights is an overstatement, and can be used to exaggerate the emotional 
harm they cause and elevate victimhood among recipients.!? In extreme cases, 
the term may even be used by “victims” to justify retributive violence toward 
their “aggressors”! Nonetheless, to the extent that microaggressions affirm 
stereotypes about minority groups, they can be stressful and frustrating for 
recipients who perceive them. ”* Over time, stress and frustration may lead to 
diminished self-confidence and poor self-esteem, or even more severe mental 


health problems such as depression and trauma.’”° 


In universities, they are 
associated with “lower feelings of belonging,” poorer academic performances, 
and poorer retention and graduation rates." Microaggressions can be more 
damaging than overt, violent expressions of discrimination because their seem- 


ingly benign nature means that they tend to be ignored or downplayed.'”” 
A. Examples: Insults and Invalidations Do Hurt 


Microaggressions, according to Sue and his team of psychologists, can be 


divided into three types: “microassault,” “microinsult,” and “microinvalidation.” 
Microassaults, the most obvious type, refer to subtle but purposeful discrimi- 
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natory actions such as verbal attacks or avoidant behaviors.'”8 They can take the 
form of sexist language and racial epithets and deliberately serving a white per- 
son before a person of color in a restaurant. !?? 

Sue focuses on microinsults and microinvalidations, which make the recip- 
ient feel offended without knowing the exact reason, and which the perpetrator 
may be unwilling to acknowledge when confronted.!%° Microinvalidations refer 
to “communications that subtly exclude, negate, or nullify the thoughts, feel- 
ings or experiential reality of a person of color,” and by this logic, a person of 
any other group.'*! The most cited example is asking people of Asian ethnicities 
where they were born or where they are “originally from,’ which carries the 
assumption that they were not born in the white-majority country or sends the 
message that they are not real citizens and are perpetual foreigners in their own 
land.'*? Related examples include expecting people of East Asian descent to 
speak Mandarin Chinese and adhering to certain cultural and behavioral 
norms, and dismissing the fact that people of Chinese/East Asian descents 
often have different upbringings and experiences and embrace distinct beliefs 
and value systems (and, yes, they may embrace Western democratic values 
more than many white, “Western-looking” people do, and therefore are far 
more willing and ready to defend those values when they are under attack!). 

Microinsults are verbal and nonverbal communications that demean peo- 
ple on the basis of their race, ethnicity, gender, or other group identities. An 
example is asking colleagues in racial or ethnic minority groups how they 
obtained their jobs, thus implying they may have landed their jobs through 
affirmative action or quota systems.'*4 So is congratulating students of color on 
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their admission to competitive programs and attributing their success to their 
schools’ diversity initiatives, because such a “congratulatory” remark insinuates 
that they would not have qualified for the programs on their academic creden- 
tials alone. Although some programs might prioritize diversity of skin color 
over anything else (which is no doubt a sad reality), assuming that random 
members of minority groups have succeeded due to the color of their skin and 
stating this assumption in their presence is unfair and rude. Asking a foreign 
student enrolled at an American or Canadian law school (except where the 
language of instruction is French) whether the school waived the LSAT require- 
ment for that student is equally if not more insulting, because it makes assump- 
tions about the student’s ability by inventing a privilege that is unheard of. 
Where a decent LSAT score is already sufficient to gain admission to the law 
school, this question is especially demeaning; however, it may not have intended 
to offend as it likely reflects on the ability and abysmal intellectual standard (let 
alone propriety and decency) of the person asking it rather than the person 
being asked. Quite ironically, however, microinsults and microinvalidations 
may come from people in traditionally marginalized groups.'*> Apparently, 
there is also nothing that stops people who take pride in their progressive 
beliefs from becoming offenders—not even their own progressivism. None of 
these scholars seems to have probed the question of whether only members of 
traditionally marginalized groups can be recipients of microinsults or microag- 
gressions. One cannot help but wonder: Should remarking or insinuating that 
a white male stranger is privileged by virtue of his skin color be considered a 
microinsult? 

A common and noteworthy example of what may be considered gender 
microaggression is asking a woman to smile or commenting that she should 
smile more. It has been observed that women get told to smile far more often 
than men do by strangers or colleagues even in workplaces where smiling is not 
a job requirement.'*° The “smile request” is now widely interpreted as having 
stemmed from the societal expectation that women display stereotypically fem- 
inine emotions or make themselves pleasing to the public eye no matter how 
they feel (even when they may be feeling tired, depressed, or recovering from 
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the death of a loved one).'*” Requests and remarks as such, regardless of the 
gender of those making them, are often found to be annoying, condescending, 
and disruptive by recipients who feel entitled to carry whatever facial expres- 
sions they want, are merely trying to focus on their lives and jobs, and would 
appreciate more genuine expressions of care (such as “How are you doing?” and 
“Are you okay?”) when their expressions—be they angry, grim, or simply 
neutral—become discomforting to onlookers and the “smile police.”!** In the 
workplace, such remarks and requests coming from colleagues or superiors can 
take a toll on recipients’ emotional well-being and sense of autonomy.’ 

Like other examples of microaggression, complaints about “smile requests” 
tend to get dismissed. Yet, at times, seemingly harmless—some say good- 
humored and well-intentioned—requests and remarks can escalate into crimi- 
nal harassment and full-blown physical assault. In one case, a woman was told 
by her supervisor: “If you don't put a smile on your face, I'll shove my dick so 
far down your throat, it will make you smile.“ In another case, a woman was 
grabbed, yelled at, and almost hit by a male acquaintance for refusing to smile 
at his command.'! (By the same token, annoyances and indignities of a similar 
nature that happen to other genders may also be considered gender 
microaggressions.) 


B. Reexamining “Dignity” and Its Implications 


Microaggressions, generally not as harmful as harassment and hate speech, can 
be distressing to recipients. Even policies on civility and respectful learning 
environments mentioned in the “hate speech” subsection may not deter the 
subtler forms of microaggression as perpetrators may not be aware of their own 
incivility. To the extent that recipients’ well-being does impact their ability to 
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learn and that these everyday communications arguably play a much lesser role 
in the pursuit of knowledge and democratic governance than lectures, debates, 
and discussions do, policies and measures aimed at deterring such casual but 
harmful attacks on one’s well-being—or dignity—may seem reasonable. This 
subsection picks up where the discussion on hate speech left off by taking 
another look at the various meanings of dignity. 

Although human dignity appears in legal documents and philosophical 
discourses, its meaning is often left undefined or remains obscure.'”” The Uni- 
versal Declaration of Human Rights of 1948 mentions dignity without defining 
it: “All human beings are born free and equal in dignity and rights. They are 
endowed with reason and conscience and should act towards one another in a 
spirit of brotherhood.”'* The Preamble to the International Covenant on Civil 
and Political Rights of 1966 (ICCPR) states that the rights proclaimed by the 
Universal Declaration of Human Rights “derive from the inherent dignity of 
the human person?!“ The Universal Declarations mention of “brotherhood,” 
whose meaning is unclear, could possibly be inspired by contemporary Ameri- 
can philosopher Alan Gewirth’s views on dignity. Whereas the Kantian idea of 
dignity arises from free will and agency and implies a negative obligation,'* 
Gewirth’s views on dignity emphasize both the negative obligation of not harm- 
ing a person’s freedom and agency and the positive obligation, by individuals 
and the state, to help other humans in achieving and maintaining not only free- 
dom but also “well-being” 1*6 

Violations of human dignity are found to consist of several types by schol- 
ars and judges. Human dignity can be violated by humiliation, which many 
judicial decisions identified as injuries to a persons self-esteem and self- 
worth.!® It can be violated by degradation: practices that degrade the value of 
human beings in the eyes of modern society include slavery or putting pris- 
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oners in inhumane living conditions.'* It can also be violated through dehu- 
manization, which involves stripping a person or a group of their human 
characteristics: this happens frequently in genocides and other forms of state- 
sanctioned violence, where the victims are compared by state agents to 
insects." Degradation and dehumanization (which historically led to mass 
imprisonment and murder of the dehumanized groups) harm the victim’s 
free will and agency, while humiliation pertains to a more subjective dimen- 
sion of well-being. 

The last section mentioned that hate speech is defined broadly in some 
jurisdictions to include not only expressions that incite violence against certain 
groups but also those that harm the dignity of members of the groups. Given 
the fundamental importance of free speech and the subjective and indefinite 
nature of dignity, this definition of hate speech may be unnecessarily broad. 
Even though there is no requisite positive obligation, this standard can be chal- 
lenging to meet considering that many constructive criticisms can harm an 
individual’s, or a group of people’s, self-worth. Examples include statements 
made by world-renowned modern Chinese author Lu Xun and Nobel Peace 
Prize winner Liu Xiao-bo.'*° In addition, if universities adopt an overly broad 
definition of dignity, then not only violating people's self-worth but also not 
actively promoting well-being in a university setting will be frowned upon. As 
a result, the range of conduct deemed violations of university policies can 
expand indefinitely. This subsection addresses whether and what policies and 
measures should be implemented to address microaggressions—which may be 
considered to violate dignity—in a university setting. 

Many examples of microaggressions can be said to violate human dignity if 
self-worth and well-being are a core part of it. Although recipients of microag- 
gressions often belong to historically oppressed or marginalized groups, and for 
that reason may feel various degrees of vulnerability, they should be encour- 
aged to (re)claim their agency, a crucial part of their dignity according to Kant, 
by exercising their freedom of expression to resist words or acts, be they inten- 


148. PAULUS KAUFMANN, et al. (eds.), HUMILIATION, DEGRADATION, DEHUMANIZATION: HUMAN DIG- 
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150. Lu is well-known for his biting criticisms of people in China as a group. Liu was likewise critical of 
the Chinese government and Chinese culture. He once said that China needed 300 years of Western 
colonialism to become an advanced and modern city like Hong Kong (James Palmer, The Chinese 
Think Liu Xiaobo Was Asking for It, FOREIGN Poticy, July 11, 2017, foreignpolicy.com/2017/07/11 
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their motherland, these statements were likely made out of love and concern, not hatred. 
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tional or not, that undermine their dignity. For example, when asked where 
they are “originally from; Asians can politely reply that people of many races 
and ethnicities are born in this country every day and they are just as native as 
the white majority. People of color or of foreign origins who feel slighted by 
remarks attributing their successes to their skin color or “diversity” factors can 
respond half-jokingly, “You know, I am smart actually, and people are more 
than their races/ethnicities.” Women (or people of other genders) told to smile 
can react by “apologizing” that a loved one has a serious illness or that a family 
member just passed away—especially if the command comes from a stranger or 
someone who likely would not be able to fact-check their “excuse”—and enjoy 
seeing those who would direct their behavior recoil in embarrassment. Alter- 
natively, recipients of “smile requests” can remain quiet and ignore these 
remarks and requests: refusing to speak when answers are expected is a strong 
exercise of agency, let alone of freedom of speech. If microaggressions unfortu- 
nately rise to the level of harassment, which is prohibited by law, they can, and 
must, be reported. 

Over the past decade, diversity and sensitivity training programs have been 
set up on many university campuses in white-majority countries to help resolve 
the issue of microaggression.'*! This involves setting up diversity offices, hiring 
staff members focused on diversity issues (“diversity officers”), and offering 
mandatory sensitivity training sessions and workshops to employees.’ At 
some universities, students are also required to attend classes on diversity and 
microaggression, and sometimes on more ideologically driven topics such as 
“white privilege?" 

These well-intentioned training programs, by informing participants about 
potential biases and behaviors that may offend others, may help reduce con- 
flicts and contribute to more respectful learning environments. Despite the 
possible educational values of such programs (as well as rules and policies), 
they may discourage offended people from exercising their agency and free- 


151. E.g., Association of American College & Universities, Campuses Combatting Microaggressions, AAC 
& U News (Dec. 2016), https://www.aacu.org/aacu-news/newsletter/2016/december/perspectives 
(last visited Jan. 20, 2020); also Report of the Advisory Group on Equity, Diversity and Inclusion, CoN- 
CORDIA UNIVERSITY (Sep. 30, 2019), http://www.concordia.ca/content/dam/concordia/offices/prov 
ost/docs/Report-Advisory-Group-Equity-Diversity-Inclusion.pdf (last visited Jan. 20, 2020). 

152. Association of American College & Universities, Campuses Combatting Microaggressions, AAC & U 
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ives (last visited Jan. 20, 2020). 
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dom of expression to inform offenders, help mediate the conflicts, and cure the 
harm done to them. Further, participants mandated to enroll and learn about 
their biases may suffer from wounded dignity if they do not in fact harbor any 
such biases, do not believe that they are biased, or always make substantial 
efforts to refrain from offensive conduct despite harboring some biases. After 
all, people with enough propriety, civility, or common sense would not likely, 
for instance, openly attribute the successes of their peers or students to their 
skin color, insinuate that foreign students got into law schools because of 
(imagined) waived requirements, imply that people of East Asian descent do 
not embrace democratic values, or order women (or anyone) to smile. People 
voluntarily and willingly enrolled in such programs may benefit from them 
without feeling harmed, but they may be able to benefit as much through 
thoughtful and civil everyday interactions with individuals. 

Indeed, diversity officers implementing and running the sensitivity pro- 
grams can let their own experiences, biases, and ideologies get in the way of 
offering a real education to enrollees. For example, some of these people may be 
deeply influenced by ideologies and so tend to perceive the complex, evolving— 
and diverse—world and humans through simplistic lenses. In the worst sce- 
narios, they may become so ideologically driven and so fixated on racial catego- 
ries that they fail to look past skin color and gender, and therefore make 
unfounded or shaky assumptions about people of different groups and how 
they act or want to be treated. In short, they may forget that all humans are 
individuals who are immensely diverse in terms of attributes and sensibilities 
and need to be respected and treated as such. Ironically, these diversity officers 
may end up becoming offenders and committing outrageous forms of microag- 
gression to diverse individuals: for example, by presuming that a white person 
from an underprivileged or average background is more privileged than a 
mega-rich black person from Beverly Hills (such as the privileged offspring of 
Hollywood celebrities who like to lecture on how ordinary people should live), 
that a fair-skinned East Asian immigrant is more privileged than a brown- 
skinned person (a presumption which, sadly, many left-leaning types do make), 
or that people of East Asian descent are from China or, more outrageously still, 
by inferring that these East Asians love the Chinese government—which would 
rightly make recipients of such a microaggression feel insulted and violated! 

The university might be a much better place if everybody is civil and sensi- 


154. See, e.g., the above paragraph; E.g., Greg Lukianoff & Jonathan Haidt, The Coddling of the American 
Mind, ATLANTIC (Sep. 2015), https://www.theatlantic.com/magazine/archive/2015/09/the-coddling 
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tive to other people's feelings. In fact, many people offer a clichéd, but perhaps 
sincere, answer, “world peace,’ when asked about their New Year’s wishes. Thus, 


c 


it may be tempting to think that real racists and sexists (and other “-ists”) who 
cannot keep their thoughts to themselves and are prone to committing most of 
the “microassaults” should undergo mandatory reeducation and have their 
minds and behaviors reformed. These mandatory training programs may 
indeed be able to instill propriety, decency, and common sense in them. One 
must not forget, though, that freedom of thought, as well as freedom of speech, 
are both natural and fundamental rights. The costs—and beauty—of freedom 
are unpredictability, some level of chaos, and healthy conflicts.° Instead of 
relying on these programs, the cons of which may outweigh the pros, universi- 
ties may as well set these people free, and allow them to learn their hard lessons 
from people with whom they interact, who should not—and must not—hesitate 
to call them out for their disrespectful behaviors before they escalate into full- 
blown harassment and discrimination. 


Attempting to create a better world by outlawing what are deemed politically 
incorrect expressions can do more harm than good. Mandatory diversity work- 
shops aimed to combat microaggressions may violate individuals’ free will and 
freedom of thought while doing little to educate the university population 
about true diversity in an ever evolving, complex society. As this chapter has 
noted, lectures, debates, and discussions were canceled by universities not 
because they constituted harassment, discrimination, or hate speech, but due to 
threats of violence by those who took offense at what they personally consid- 
ered “hate speech,’ or simply “hate; which has no legal basis. The foregoing 
discussion has raised questions about the place of feelings and the meanings of 
violence and safety in universities. The related concepts of “deplatforming,” 
“trigger warning, and “safe space” deserve in-depth discussion and will be the 
focus of the next chapter. 


155. For instance, people of East Asian descent whom some ill-informed Westerners presume to be from 
China can offer them a lecture on the fact that they are not from China or do not identify with China 
or, better still, on the atrocities of its government, whenever these naive (or hypocritical) Westerners 
seek to appease them by praising the “peacefulness” of this country or by saying how they enjoyed 
this country as tourists. 


CHAPTER SIX 


Deplatforming, Trigger Warning, Safe Space 


Can deplatforming provocative speakers be justified in the name of campus 
safety by the “pure in heart” who claim to act with their best intentions? In 
recent years, speakers with no track record of harassment or hate speech have 
been frequently deplatformed in universities. This chapter will debunk numer- 
ous popular arguments in favor of deplatforming without taking the absolutist 
position that it should never happen. It will also address the proper role of 
academics, who are often wrongly perceived to possess the authority or exper- 
tise to determine the relevance of topics in the university setting. Arguments 
that point to more pragmatic harms of giving a platform to speakers and their 
offensive opinions (e.g., harms to institutional reputation or in financial terms) 
will then be challenged. Because groups are made of individuals, group rights 
to peace and harmony generally do not trump individuals’ right to respectfully 
express lawful opinions and to access those opinions in a civil atmosphere. 
Certainly, patients of post-traumatic stress disorder need to seek profes- 
sional treatment. The prevalence of “trigger warnings” in universities indicates 
that the meaning of “trigger” has deviated from its normal usage in the contexts 
of medicine and psychology: the word has become synonymous with “pro- 
voke” Despite its negative connotations, provocative ideas and methods have 
pedagogical value. Unfortunately, thought-provoking opinions and ideas, 
which serve to advance knowledge, democratic governance, and personal 
development, are often mistaken as personal attacks. The even more unfortu- 
nate reality is that personal attacks on those who dare to challenge orthodoxies 
and dogmas, quite ironically, are often excused—or even justified—on fake 
moral grounds and for virtue-signaling purposes. These recent developments 
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in Western democracies bear a resemblance to some common phenomena in 
authoritarian countries that is both uncanny and alarming. 

Finally, this chapter will explain why safe spaces in universities, which are 
currently as prevalent as trigger warnings, should be limited in scope. Attempts 
to make the entire university “safe” threaten free speech. Such attempts are jus- 
tified by an overly broad, expanding concept of violence, which is part of a 
troubling, yet common, phenomenon called “concept creep.” A safe space that 
shuts out “violent” messages—as perceived by the oversensitive, intellectually 
lazy/dishonest, and indoctrinated—may justify the use of preemptive violence 
against perceived threats to the “safety” in that space. It also ill-prepares young 
people for the real world, unless the real world itself becomes a safe space. 


I. Deplatforming 


“Deplatforming,; sometimes also known as “no-platforming,” is the practice of 
preventing individuals, groups, or organizations holding views or opinions 
regarded as unacceptable, dangerous, or offensive from accessing venues or 
platforms to express those views or opinions.' In the United States, the banning 
of speakers on university campuses originated in the suppressive McCarthy era 
through the strict policy of the University of California, Berkeley, formalized in 
1951, which limited who could speak on its campus.” Among the people whom 
it was used to stop were socialist Max Shachtman and nine out of ten prospec- 
tive speakers invited to an Anthropology Department forum, all members of 
organizations on the Attorney General's list of “subversive organizations”? 
While this ban, which targeted mainly—though not exclusively—communists, 
was lifted in 1963 in the midst of the liberalization of American campuses, “no 
platform” policies aimed to ban “racists” and “fascists” were not unheard of in 
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other Western countries.’ The first two decades of the twenty-first century have 
seen an alarming trend of disinvitations of controversial speakers invited to 
speak at numerous Western universities.” Some speakers have been banned 
from campuses altogether. 

In addition to disinviting speakers or banning them from university cam- 
puses, deplatforming practices include attempts to silence them through 
harassment, doxxing, and complaints or petitions to third parties.’ In extreme 
cases, protesters have attempted to get professors holding views they found 
offensive fired from their jobs and banned from their workplaces.* Such actions 
have been justified on the grounds that these offenders produced “hate speech” 
and “dangerous” ideas and that their expressions and actions harmed their col- 
leagues and students.’ 

Deplatforming speakers in universities both precipitated and reflects a 
larger trend in society. Law professor Glenn Reynolds, for example, dubbed 
2018 the “Year of Deplatforming,” during which several media giants suspended 
accounts of selected users on account of their political views.'° The last chapter 
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(Nov. 29, 2017), https://thevarsity.ca/2017/11/29/hundreds-sign-open-letter-to-u-of-t-admin-calli 
ng-for-jordan-petersons-termination/ (last visited Feb. 6, 2010). 
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has explained that academic discussions on contentious topics generally do not 
constitute harassment, discrimination, or hate speech. Yet views and opinions 
by controversial speakers are readily considered harmful or offensive, even 
though they by no means fall within these categories. Deplatforming has 
become common in the university setting as a result, which can impede the 
pursuit of knowledge, democratic governance, and self-development by depriv- 
ing the right to expression by speakers and to access information by audiences. 
As the following section argues, the most common arguments against plat- 
forming such speakers—for example, that freedom of speech does not entitle 
one to a platform and that platforming hate would enable bad arguments to 
defeat good ones through rhetoric—are shaky at best. 


A. Entitlement to a Platform, Platforming “Hate,” 
and Bad Arguments Triumphing over Good Ones 


Among the most common arguments in support of deplatforming offensive 
speakers is that freedom of speech entitles these speakers to speak freely, but 
the same freedom does not entitle them to a platform to communicate their 
opinions to an audience." Indeed, free expression is a basic right, while access 
to public platforms is a special right or privilege.’* The fact that no one is obliged 
to provide a platform to controversial speakers makes disinviting such speakers 
or banning them from public forums to prevent the spread of their harmful 
ideas seem both legally and morally justified." 

Yet no speaker—controversial or not—is entitled to a platform, if to be 
“entitled” means to have a legal right or moral claim to something. That cer- 
tain people strongly deserve to be invited to speak on certain topics or at 
certain events does not mean that they are entitled to those platforms. J. K. 
Rowling, for example, is no more entitled to share at a children’s literature 
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forum on how to write best-selling children’s fiction than Stephen King is to 
lecture at a horror fiction workshop on how to craft a great horror story. Bill 
Gates likewise is not entitled to share his success story at the commencement 
ceremony of his alma mater. Whereas these accomplished people may 
strongly deserve these platforms, none of them can be said to have any legal 
right or moral claim to any platform. 

Entitlement to a platform does happen. Once invited to speak, whether at 
a commencement ceremony or an academic forum, speakers do become enti- 
tled to their platforms. Hence, disinviting them would mean breaching their 
agreements with the organizers and causing disservice to different parties. 
Once deplatforming has become a common practice, disinviting speakers, no 
matter how qualified and deserving, may then be excused or justified on dif- 
ferent grounds. Rowling may get disinvited after massive protests targeting 
her criticism of mainstream transgender politics.! King may be deplatformed 
for not being an ardent supporter of “diversity” and for his expressed opinion 
that that only “merit,” not “diversity,” matters when nominating for the Acad- 
emy Awards.'° Gates may get shut down for his alleged associations with the 
Chinese government, no matter how tenuous that may be.'® Rather than dis- 
inviting speakers and depriving audiences of the promised opportunities, 
time and energy might be better spent in making the events as productive and 
enriching as possible.” The same logic extends to banning speakers from uni- 
versities who have not yet been invited—resources would be better spent on 
respecting agreements and enriching events when they happen rather than 
shutting them out. 

Apparently, ideas and opinions not falling within harassment, discrimina- 
tion, or hate speech categories may still be “hateful” and have harmful influ- 
ences on society, and providing a platform to them facilitates such influences.'* 
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Providing a platform to people and their expression, however, is not equivalent 
to endorsing such people or expression: it only endorses the belief that the plat- 
formed topics, like all, or almost all, topics in a democratic society, are up for 
debate." Banning speakers from expressing controversial statements would not 
make their opinions and ideas disappear; quite the opposite, it may provide free 
publicity for these forbidden opinions and ideas and make them seem entic- 
ing.” There is some evidence indicating that deplatforming helps to discourage 
bad ideas at least in cases where the speakers do not wield any power to begin 
with as it strips them of coordinated means to help spread their ideas.”! Yet 
deplatforming would also leave these speakers unchallenged and isolate indi- 
viduals embracing similar beliefs.** This may even lead to the creation of alter- 
native subcultures that reinforce those beliefs and facilitate the radicalization of 
their followers.” The argument that it is more harmful to society to have many 
people exposed to “hateful” content than to have a much smaller number of 
radicalized believers is unpersuasive**—it presumes that the audiences are pas- 
sive recipients of “hateful” messages and cannot use their reasoning faculties to 
determine the merits of this expression and to contribute to the topics through 
meaningful interactions with speakers. This is an unfounded presumption 
especially in the context of an academic setting. 

Alternatively, it may be argued that suppressing potentially harmful content 
can generate a more positive outcome than radicalizing believers upset by the 
suppression of that content: such policies can help the people become educated 
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as to what is bad for society and become better, more informed individuals. 
However, there is no reason why lectures or debates that may not contain illegal 
expressions should be preemptively suppressed. Even if they do happen to con- 
tain certain harmful expressions that violate codes of civility as laid down by 
university authorities, educating people about civility can and should take place 
when those expressions have been made and the full extent of their hatefulness 
and incivility has been exposed. 

There are people who do not buy the marketplace of ideas argument due to 
their belief that ill-informed opinions may defeat good ones when people use 
rhetoric to dress up bad arguments that appeal to emotions rather than to logic, 
especially where the audiences may not be sophisticated enough to judge argu- 
ments solely on logical principles.” Yet deplatforming speakers to help prevent 
the bad from triumphing over the good is to concede defeat in the face of ill- 
informed opinions. Rather than shying away from confronting harmful expres- 
sions or ill-informed opinions dressed in clever rhetoric, people should learn to 
disarm rhetoricians by identifying the fallacies in their bad arguments. They 
should also see rhetoric as a powerful weapon, seek to perfect their own rhe- 
torical ability, and present their well-reasoned arguments in the most persua- 
sive manner to win over their audiences. 

Others challenge the marketplace of ideas argument by referring to the 
ways in which university institutions function to uphold a social order that 
benefits the historically privileged.” They point out that universities are one of 
the key places in which intergenerational wealth and privilege is passed down, 
to the exclusion of poor and underprivileged groups. The application of a free- 
market logic to the university therefore re-creates and perpetuates the status 
quo and continues the vicious cycle.” While this argument alludes to certain 
facts that must be acknowledged, the problem arising out of historical and 
social circumstances cannot be corrected by deplatforming otherwise lawful 
opinions delivered in a civil manner that are deemed to have come from or that 
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benefit the historically privileged, or both. There is no guarantee that a simplis- 
tic solution as such may not “overcorrect” the situation by leading to new privi- 
leged and oppressed classes. 

It may seem reasonable to deplatform controversial speakers invited to 
occasions where those who attend might not have the opportunity to ask ques- 
tions or request clarification. Typical examples include opening and convoca- 
tion ceremonies, which students often attend with parents and relatives. In such 
cases, if speakers include factual mistakes or misleading statements in their 
speeches,” attendees who are not well informed would walk away with the mis- 
information and half-truths. However, there is no way to ensure that an invited 
speaker would not make any mistakes prior to an event. Hence, it would be 
better to trust inviting parties to make good-faith efforts to select competent 
and suitable speakers than to deplatform invited speakers for fear that they may 
fail to live up to expectations. In recent years, universities have apologized to 
the public for what they found to be blunders made by convocation speakers.” 
Addressing mistakes made by speakers, especially those pertaining to ideologi- 
cally charged topics, may require tremendous moral courage considering the 
potential backlash from overzealous supporters who might view any such mea- 
sure as an attack on their beliefs. Nonetheless, if their speakers are found to 
have misled their audiences, universities can and should pluck up their moral 
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courage to issue apologies addressing the mistakes, half-truths, and concerns 
raised by them in a timely, fair, and respectful manner. 

Some members of academic communities, seasoned academics included, 
believe that illegal measures (for example, pulling fire alarms) to disrupt talks 
by speakers with “harmful” opinions are preferable to giving them a platform to 
spread their ideas.” Hence, these members not only betray their intellectual 
laziness by admitting defeat in the face of what they consider dangerous expres- 
sions; they also condone the morally reprehensible position that diverting 
resources from real emergencies would be acceptable to shut down what may 
be valuable educational opportunities.*! A seemingly clever but nonetheless 
fallacious argument would be to justify similar disruptive behavior or violent 
disinvitation attempts by alluding to the American civil rights movement and 
the necessity for disruptive protests to bring about social progress. This is a false 
equivalence that is nothing short of regressive. It ignores the changing histori- 
cal circumstances of contemporary Western societies—in the case of America, 
its social progress since the 1960s—which do not justify such levels of disrup- 
tion in cases where controversial figures are merely invited to speak on campus. 
Without a doubt, this egregious argument also dismisses the likelihood or pos- 
sibility of potentially meaningful dialogue that would be suppressed. 


B. “Irrelevant” and “Settled” Topics 


Some critics do not espouse the marketplace of ideas argument for different 
reasons. Rather than functioning as a marketplace of ideas, some argue, univer- 
sity teaching should be guided by a curriculum that is determined by academic 
processes, and the contents of the curriculum should contain the ideas and 
thinking of appointed academics mandated to teach.” After all, taxpayers are 
paying for universities that educate people with a curriculum determined and 
reviewed by these academics, not “a facility for peddlers of religion” and other 
academically irrelevant or settled topics.’ 
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While universities are more than just marketplaces of ideas, the concept of 
a marketplace of ideas is far more relevant in the university than the above crit- 
ics are willing to acknowledge. Appointed academics can be biased. In fact, 
liberal-leaning academics have been found to outnumber their conservative 
counterparts at universities in the U.S., the United Kingdom, and Canada, a fact 
that may have led to liberal biases in their teaching and research.*4 (Self-)cen- 
sorship of conservative views on campuses in these countries are likely a result 
of such biases.’ While the design of the curricula falls within the rights and 
duties of academics, they have neither the authority nor the expertise to define 
the scope of topics that are relevant enough to be discussed in a university set- 
ting, lest topics unpopular among academics of certain political leanings are 
shut down and limited perspectives keep getting reinforced, which would turn 
universities into nothing more than echo chambers of orthodoxies.** The pos- 
sibility that liberal-leaning voices coming from or representing historically 
oppressed groups have been more frequently marginalized in universities, as 
some claim, does not invalidate the marketplace of ideas argument, as all 
voices—not only voices that have been historically suppressed—need to be 
heard in a real marketplace.*” As chapter 2 has explained, the right to free 
speech is broader in scope than academic freedom, and chapter 3 has further 
illuminated that free speech in universities is itself a precondition for academic 
freedom. Hence, the proper duty of academics, regardless of their own politics, 
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is not to prescribe/limit topics or perspectives on campuses but rather to draw 
upon their training to guide discussions. 

Certainly, not all topics can be included in the curriculum, and the exclusion 
of certain topics may reflect limited time and resources rather than potential 
ideological biases. Regardless, academics can and should do a favor to their com- 
munities by not attempting to shut down topics that may not fall within their 
expertise or curriculum or are not in line with their own beliefs or that they per- 
sonally deem irrelevant. After all, university learning arguably goes beyond the 
classroom curriculum, and members benefit from learning from areas that fall 
outside their own disciplines. Can one truly argue in good faith that topics such 
as what role multiculturalism should play in national policies and how Western 
countries should deal with hostile foreign nations with abysmal human rights 
records are irrelevant in university settings and to society more generally? 

Still, some critics contend that a marketplace of ideas, even if it applies to the 
university setting, should only provide room for topics that are alive; for topics 
that have been settled, giving a platform to outdated and invalid ideas can revive 
and legitimize them and harm society.” Those who embrace this argument often 
cite examples involving established historical and scientific facts that have little 
room for disagreement, for example, how platforming flat-earth believers would 
be a waste of resources.” A convincing case cannot be made using this logic to 
shut down speakers on many—perhaps most—contested topics.” 

Academics and university administrators who get to decide what topics are 
settled and therefore not up for further debate may undermine foundational 
democratic values by promoting simplistic ideologically driven narratives, if 
not outright dictating peoples’ thoughts, in universities and society at large. 
Chapter 4 has explained why taking views or theories as established facts or 
holy doctrines that must not be challenged is risky and even authoritarian, cit- 
ing as examples the merits of multiculturalism embraced by many Western 
nations and the narrative promoted by the Chinese government that Hong 
Kong is historically an inalienable part of China's territory and rightfully 
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belongs to China. Topics that may be considered “settled” also include the 
impacts of colonialism. Colonialism is generally considered to be evil and 
exploitative to the colonized.*! However, deeming this a fully settled topic may 
lead to the shutting down of speakers from former colonies that benefited tre- 
mendously from colonial powers or came into existence because of colonial- 
ism. These people, who both detest oppression and exploitation and refuse to 
obsess over past injustices, may offer valuable insights into how far the decolo- 
nization movement should go and how current settler colonies should govern 
indigenous populations. Another “settled” topic concerns foreign policy objec- 
tives. Cooperation with foreign nations, even hostile ones whose values are 
incompatible with those of the civilized world, is commonly deemed to be of 
utmost importance in an era of globalization.” A failure or unwillingness to 
consider alternatives to this cliché may justify deplatforming people who have 
been brutalized by regimes that harbor little ethics or integrity, and who may 
make a convincing case of how cutting ties with those regimes will be hugely 
beneficial to the world order. 


C. Nonintellectual Considerations: 
Donations, Security Risks, Group vs. Individual 


Some arguments in favor of deplatforming rely not so much on the speakers’ 
rights to free speech, or the merits and relevance of their expressions, as on 
several nonintellectual considerations. One such consideration is financial. The 
many stakeholders in university education include not only students and staff 
but also donors, who may find the views of controversial speakers so repulsive 
that they stop giving donations to universities. Platforming such speakers 
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may also turn away potential donors who may not want their names associated 
with the offensive speakers.“ 

The belief that inviting controversial speakers may cause donors to with- 
hold donations or turn away potential ones from donating is not without sup- 
port. However, donors may be equally likely to stop giving money to places 
that they believe no longer promote freedom of inquiry.“ In fact, some critics 
contend that appealing to donors or alumni would be a good strategy to pres- 
sure universities into protecting free speech and discouraging deplatforming 
practices.” The key is to demonstrate to donors how inviting certain speakers 
would contribute to open inquiry. If there are donors who threaten to withhold 
future donations to universities merely for hosting speakers whose views they 
do not agree with, then perhaps universities, rather than pandering to these 
donors, can do better without them. To make up for the losses, administrators 
should diligently seek out donors whose beliefs align with the mission of a uni- 
versity: promoting knowledge through open inquiry. 

Another nonintellectual justification for deplatforming is campus safety. 
Deplatforming speakers is only sensible, some believe, if their presence on 
campus would raise security concerns.** Indeed, stories abound of controver- 
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sial speakers receiving death threats or threats of violent protests after their 
visits were publicized, or drawing mobs of protesters at their events.*? As 
campus police may not be well equipped to provide the level of safety for the 
events to go forward and the exorbitant costs of heightened security measures 
would fall on universities, platforming controversial speakers may not be 
worth the price.” 

Disinviting speakers who do not cause violence for fear that they may trig- 
ger violent protesters is a bad policy both morally and practically. Peaceful pro- 
tests should be tolerated, accommodated, and even encouraged as they may 
offer valuable input on contentious issues. Violent actions targeting individuals 
who merely exercise their freedom of expression are both illegal and morally 
unjustifiable. Like expressions that incite violence and thus fall within the legal 
definitions of hate speech or harassment, these actions should be prohibited. 
Thus, universities, rather than turning a blind eye to or coddling protesters who 
may try to justify or excuse their violence on moral grounds, should institute 
no-tolerance policies for violent actions and subject the lawbreakers to strict 
discipline. Implementing strict policies may deter violence and encourage 
peaceful means of protest, thus making potential high security costs of inviting 
speakers less of a concern. To give in to these violent protesters, on the other 
hand, would very likely empower them and encourage more violence by send- 
ing a signal to the communities that disruptive, violent methods to suppress 
free speech are both legitimate and effective. 

It has been pointed out that Western cultures are not homogenous: some 
cultures value group rights more than others do.” In such cultures, individuals’ 
rights to free speech need to be weighed against group rights to peace and har- 
mony; it is reasonable to deplatform expressions that promote hate and racism 
against certain groups.” This chapter does not argue that deplatforming should 
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never happen: it argues that it is generally a bad policy. In addition, concepts 
like “hate” and “racism” can be challenging to define and can be expanded 
indefinitely to shut down discussion on such important topics as immigration 
and multiculturalism. As a hypothetical example, intellectually honest critiques 
of multiculturalism cannot be said to be racist or hateful by any measure if they 
are substantiated by evidence that a vast majority of immigrants from a certain 
country tend to hold values or act in ways that undermine the democratic gov- 
ernance of the host country, whether or not such actions are instigated by the 
government of their country of origin—such criticisms target the conduct of 
immigrants rather than their skin color and are motivated by grave concerns 
rather than by any hateful sentiment. The danger of expanding such concepts as 
harm and hate will be discussed further in section III. At this juncture it is 
important to note that groups are made of individuals. When individuals’ rights 
to expression and to access opinions and ideas in a civil atmosphere are vio- 
lated, the groups to which they belong would suffer. 


II. Trigger Warning 


Not all controversial speakers get deplatformed. As a result, they become a 
source of triggers on campus. This section begins by introducing two common 
triggers in the university setting. The first type consists of contentious topics 
and content, including those that cannot be avoided in classroom learning. The 
second type refers to personal attacks, which take the form of insults and public 
shaming targeting specific persons. 

Imagine two colleagues: A and B. Colleague A, always civil and profes- 
sional, embraces freedom of inquiry. Deeply convinced that the university 
should not be dominated by orthodoxies, colleague A therefore invites speak- 
ers to challenge mainstream ideologies. Colleague B, always harping on the 
importance of love, kindness, and tolerance, believes that most issues are long 
settled according to these principles. Hence, B incessantly shuts down opin- 
ions challenging his/her worldview and beliefs, often by attacking and sham- 
ing colleague A and urging other colleagues to do the same, in such an open 
manner that people from outside academia also witness it all (reasonable 
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members of society can only sympathize, sigh, and shake their heads at such 
“love”-induced hysteria, but hesitate to show their support for A, fearing that 
they may also get attacked). 

Reasonable people who have little or no experience with academia would 
be tempted to believe that any member who endeavors to advance knowledge 
through open inquiry should be far more valued and respected in a university 
setting than those who attack and gang up on dissenters. Yet on today’s campus, 
outspoken yet civil members may be more likely recognized as “troublemakers” 
or “bullies” than hysterical peace-lovers whose vitriolic attacks may be readily 
dismissed or excused on the ground that they could only have been motivated 
by a firm devotion to the truth and by love and kindness to people who might 
get offended by “bigotry? In the end, those who value open inquiry are ostra- 
cized by the “love brigade? Contentious topics and content that are unavoid- 
able in the classroom are considered potentially traumatizing, to the extent that 
“trigger warnings” are deemed necessary to forewarn students about their dis- 
turbing nature and to reduce the emotional harm that they would cause. 

A trigger warning is a statement made at the beginning of a work caution- 
ing that its content may be distressing, or “triggering? to some people.” It is 
believed that such warnings, which originated in feminist websites discussing 
sexual violence, can provide temporary relief to trauma victims, especially 
those suffering from post-traumatic stress disorder (PTSD).*4 Richard McNally, 
a professor of psychology at Harvard University, expresses skepticism about its 
efficacy, noting that systematic exposure to triggers is the most effective means 
of overcoming PTSD, while their avoidance to prevent emotional discomfort 
might reinforce it.” In addition, a study he conducted with his team indicates 
that a trigger warning at the beginning of a work may also harm the audience 
who did not initially experience trauma-induced stress, by increasing their 
anxiety over potentially disturbing content in the work, as well as by reducing 
their perception of their own and other peoples psychological resilience to 
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traumas that the content might cause.* A low belief in such resilience in turn 
becomes a risk factor for developing PTSD in the future.” 

In many Western universities, professors are now required to issue trigger 
warnings to alert students of potentially disturbing or upsetting content in their 
classes and allow them to skip classes that could make them feel too uncom- 
fortable. The American Association of University Professors issued a report 
critical of trigger warnings in the university context, stating that “[t]he pre- 
sumption that students need to be protected rather than challenged in a class- 
room is at once infantilizing and anti-intellectual”** Some disagree and con- 
tend that trigger warnings form part of a “sound pedagogy,’ one that 
acknowledges students’ wide-ranging backgrounds and experiences and that 
prepares them for an important but at times painful journey of learning.” 


A. Do Trigger Warnings Harm Freedom of Speech and Inquiry? 


The efficacy of trigger warnings for people with PTSD is a topic that is best left 
to scientists. Whether they may harm free speech, however, is subject to open 
debate. It has been argued that trigger warnings aim not to encourage students 
to avoid important and potentially disturbing course contents, but to psycho- 
logically prepare them for these contents; only in extreme circumstances, when 
the contents are found to be too disturbing, would alternative modes of learn- 
ing be provided.® Hence, trigger warnings cost almost nothing: they take little 
time or energy to administer and would not harm freedom of speech. 
Numerous academics believe that trigger warnings hinder free speech. Jon- 
athan Haidt and Greg Lukianoff, for example, agree that they may not be harm- 
ful per se, but may become part of a broader trend of coddling students rather 
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than engaging them in difficult conversations." Students can use warnings as 
an excuse to not prepare for sensitive materials and to avoid presenters or 
speakers whom they do not like.® This may play into the hands of those who 
desire to advance their agendas to restrict academic freedom on university 
campuses.® Even if there is no such agenda, trigger warnings may also make 
students feel uneasy about course contents and discourage them from engaging 
topics that they otherwise would feel comfortable to discuss. Some have pro- 
posed a one-time-only warning, for example, at the opening ceremony, fore- 
warning students about the difficult or emotionally challenging topics that they 
may encounter over the course of their studies. 

This one-off warning may not achieve its intended effect, however, as it may 
be easily forgotten or dismissed as just another cliché at what is to some stu- 
dents a boring event. If given in class, warnings should perhaps be cut down: 
rather than issuing a warning every time before potentially triggering material 
is introduced, a one-off warning can be given at the beginning of the first class. 
Warnings can also be included on the first pages of syllabi. 
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B. Since When Has “Provocative” Become a Bad Word? 
The Value of Provocation in Pedagogy 


According to psychologists, the avoidance of triggers is not a treatment, but a 
symptom of PTSD. Severe emotional reactions to course materials or the con- 
tent of speech do not generally indicate that students or attendees should be 
forewarned that those materials could be triggering, or that potentially trigger- 
ing materials should be removed from the syllabi or omitted from speech.® 
Rather, they are signals that the emotionally affected need to seek professional 
help to overcome PTSD.® 

At the same time, the fact that many people consider “trigger warnings” 
even necessary for academic communities more generally indicates that the 
meaning of “trigger/triggering” has gone well beyond the contexts of psychol- 
ogy and medicine and become synonymous with “provoke/provocative.” 
Although expressions that are thought to “provoke” are often frowned upon 
and people who make “provocative” comments are easily branded “trouble- 
makers,’ “provoke” and “provocative” can be positive or negative. “Provocative” 
can mean causing a strong, usually negative, reaction such as anger or offense.*” 
It can also mean causing a strong reaction with the intention to make one think 
more carefully about something.® In the latter case, “provocative” expressions 
are “thought-provoking”—interesting and with the ability to motivate people to 
ponder deeply about the issues at hand—which can only be positive, especially 
in universities.© 

The value of provocation in pedagogy is recognized by at least some aca- 
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demics in disciplines as varied as psychology and literature.”” A provocative 
pedagogical approach to teaching helps students to develop their critical think- 
ing skills by introducing different perspectives, challenging and pushing back 
their preconceptions, enabling them to work through contradictions, correct- 
ing them on facts when necessary, and guiding them to form their own opin- 
ions.’”' In such subjects as philosophy and ethics, a provocative method of 
teaching helps broaden students’ horizons with regard to issues about human 
nature, reality, and science.” Playing the devil’s advocate is an excellent way to 
introduce provocative perspectives and help improve critical thinking 
capacity. 


C. What Is Being “Triggered”? 
Provoking the Brain vs. Attacking the Person 


Expressions provoke or trigger in different ways. As this section began with 
personal attacks, to this type of trigger it now returns. Expressions that provoke 
the brain must be distinguished from those that attack the person. Although 
personal attacks may not escalate to bullying or harassment, they can be dis- 
ruptive enough to impede the goals that free speech is meant to accomplish. 
Provocative ideas and opinions, unlike personal attacks, need not offend indi- 
viduals unless they choose to be offended, in which case offended individuals, 
not the holders of those ideas and opinions, are to blame. 

Attacking people’s physical attributes, such as weight, is harmful to the 
attacked and creates a toxic atmosphere unfavorable to learning and research. 
Personal attacks of this nature may be inappropriate even when they are lev- 
ied against people working in jobs for which a healthy weight or body size is 
a requirement. However, a lecture addressing the correlation between weight 
and productivity—even one presenting evidence of the negative impact of 
obesity on companies and society’*—provokes the brain and cannot be con- 
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sidered an attack on overweight people. First, the statement that overweight 
people on average tend to be less productive than their healthy-weight coun- 
terparts is very general, meaning that the overweight among the audience 
may very well be exceptions. Second, even assuming that the statement 
applies to all, the overweight can compensate with other attributes, such as 
diligence and conscientiousness, so that they end up being as productive as 
people of healthy weight. Third, being overweight, for many people, is a 
behavioral choice, such as a result of eating habits or not doing enough to lose 
weight, and in such cases people can work hard to reach and maintain a 
healthy weight and boost their efficiency. 

Addressing the correlation between weight and productivity therefore 
provides food for thought, motivates people to stay healthy, and increases 
societal productivity. Stating that there may be a correlation between weight 
and productivity is a far cry from attacking overweight or obese colleagues by 
insulting and intimidating them (for example, by calling a colleague “fat ass”) 
or by insinuating that they do not belong where they are due to their body 
size (for example, by sarcastically inquiring how they obtained their jobs). 
Unless the topic is weaponized for personal attacks, a reasonable person 
should not take offense at it. 

It is not always easy to draw the line between opinions and ideas that pro- 
voke the brain and those that attack the person, and potentially controversial 
topics no doubt must be contextualized with care. Contrary to popular belief, 
provocative critiques of race-based affirmative action in American higher edu- 
cational institutions (and their counterparts in other Western countries) need 
not attack minority candidates who benefit from it. Under this policy, for 
instance, “underrepresented racial minorities” receive a boost in their law 
school applications by virtue of their race and thus generally gain admission 
with (substantially) lower LSAT scores and GPAs than those who are not 
underrepresented minority candidates.” The policy can be criticized from a 
socioeconomic framework, which posits that class, not race, is the chief deter- 
minant of academic success, and admission committees therefore should look 
past applicants’ race and give more weight to their socioeconomic status.” It 
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can also be criticized from a race framework for privileging certain races over 
others: while African Americans have suffered a history of oppression, many 
Asians (and whites) have very humble backgrounds and committees should not 
dismiss their “lived experiences” by assuming that they are more privileged—to 
do so would “erase” their existence (words and terms that left-leaning scholars, 
according to whom Asian Americans often rank lower on the oppression hier- 
archy, use to give voice to oppressed groups or to advance their rights).’”° The 
policy can be further attacked from a diversity framework for privileging race 
over other forms of diversity: there is no good reason why checking the “black” 
box in the race category should give such a big boost to the application while 
most other forms of diversity, such as overcoming hardships, unique experi- 
ences, and knowledge of widely spoken foreign languages, should only count as 
soft factors in a country like America and Canada, where most applicants are 
monolingual. 

Impersonal criticisms that target admission policies by identifying their 
inadequacies are often thought-provoking and can motivate reforms. Targeting 
racial minorities’ academic performance in the schools that implement these 
policies, on the other hand, would only make the students feel attacked and 
belittled—and unnecessarily so. It does not contribute much to the arguments 
against affirmative action, as various factors can influence one’s performance, 
and even lackluster or subpar academic performances may not prevent gradu- 
ates from becoming competent lawyers. 

Provocative critiques of multiculturalism and open-borders policies like- 
wise are not personal attacks on racial and ethnic minorities. Those skeptical of 
these policies can argue, without dismissing the benefits that cultural diversity 
brings to a country, that immigrants of non-Western cultural origins must 
embrace the democratic values of the countries to which they willingly immi- 
grate; to that end, they can preserve their own cultural values only if these val- 
ues do not contradict the fundamental values of host countries. Critics may 
also show evidence that many immigrants from certain authoritarian countries 
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have been undermining the democratic values of host countries, for example, 
by exporting authoritarianism and violently suppressing peaceful criticisms of 
their former governments in their host countries.” Hence, applicants from 
these authoritarian countries should be more carefully vetted than those from 
other countries. A reasonable person harboring doubts regarding these cul- 
ture- and behavior-based criticisms should at least agree that they are not per- 
sonal attacks on immigrants of racial and ethnic minority groups. Perhaps 
those jumping on discussions about cultures and behaviors and quickly label- 
ing them as “racist” or “personal attacks” that need to be shut down should take 
a long, hard look at themselves, to find out what made them take criticisms so 
personally or find everything they do not agree with “racist.” 

On the contrary, race-based critiques of multiculturalism and open-borders 
policies would make racial minorities feel attacked personally—and rightly so. 
Whereas people of different cultures can learn from and influence one another, 
and nonwhite immigrants in white-majority countries can acculturate through 
time and effort, race is inborn and cannot be changed. Examples of race-based 
critiques include the argument that the white race is inherently superior, non- 
white minorities cannot integrate into white-majority societies even if they 
work hard to do so, and Western civilization, based upon “white cultures,” 
would decline and collapse as white people seek to accommodate these inferior 
nonwhite “invaders.””® This argument has been taken further to suggest that 
racial minorities are different species than the dominant race.”? Critiques as 
such also do not contain substance, unless there is substantial evidence indicat- 
ing that race has any definite bearing on culture and behavior (if this is true, 
how can one account for the observable fact that the overwhelming majority of 
East Asian immigrants from some countries tend to follow rules and embrace 
Western democratic values, while immigrants of the same race coming from 
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some other countries tend not to?). Even toning down the argument, such as by 
emphasizing that racial superiority is a general statement that does not apply to 
all individuals, might not make it less likely to be interpreted as a personal 
attack by members of “inferior” races. Perhaps those who are fixated on race 
and cannot spend a day without justifying why one race (be it white, East Asian, 
Hispanic, or black) is superior to others, just like those labeling civil and 
thought-provoking discussions as “racist” attacks, should also take a long, hard 
look at themselves to find out the reasons behind their obsession with race and 
their failure to see past people's skin color. 

Unfortunately, thought-provoking opinions and ideas, which serve to 
advance knowledge, democratic governance, and personal development, and 
which are presented in a civil manner, are often mistaken for personal attacks, 
which accomplish little other than hurt feelings (and, perhaps, satisfy attackers’ 
desires to harm and cause havoc). Interestingly, the conflation of these two can 
be easily found under authoritarian/dictatorial regimes, which aim to indoctri- 
nate their subjects with ideologies emphasizing devotion and obedience to the 
state. As a result, it is not uncommon for people who spent their formative 
years in places such as China, where they were cut off from ideologies contra- 
dicting those promoted by their state, to overreact to the slightest criticism of 
their governments, which they regard as personal attacks against them- 
selves—an overreaction uncommon in developing countries that value free 
speech (such as India). On Western campuses, overreactions to novel ideas 
and opinions can be and are often used to justify shutting down lectures and 
discussions deemed so provocative and triggering that even trigger warnings 
would not serve their purpose. 

Quite ironically, though, people who resort to personal attacks, such as by 
ridiculing, belittling, or publicly shaming colleagues for daring to think and 
speak differently and for challenging their worldviews, may have their actions 
excused or justified on the grounds that they are motivated by the noblest of 
intentions. When this happens, the campus turns into a twisted universe, or a 
place of contradictions—one that tolerates and normalizes personal attacks but 
discourages or shuts down “unsafe” viewpoints and ideas. Just as dissenting 
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opinions and ideas often get mistaken for personal attacks in authoritarian/ 
dictatorial countries, this phenomenon characterizes everyday lives in such 
countries (for example, Stalin’s Russia and the People’s Republic of China) 
where people, who are not allowed to criticize state authorities, indulge in vin- 
dictive impulses to attack, persecute, and spread rumors about neighbors, 
friends, and colleagues. Motivated by their ideologies and a toxic sense of jus- 
tice derived from embracing such beliefs, or by state-sponsored reward sys- 
tems, or both, they even spy on one another, identify people who dare to chal- 
lenge orthodoxies or their very own dogmas, and turn these “offenders” over to 
the authorities to get them fired or jailed.’ When similar things happen in 
Western universities, “offenders” whose views did not initially get deplatformed 
may ultimately get “canceled” as their jobs, social statuses, and platforms to 
speak are stripped from them by the authorities.” 


III. Safe Space 


Advocates of trigger warnings claim that those warnings prepare students for 
challenging course content and allow those finding the content too stress- 
inducing to skip classes and access the material through alternative modes of 
learning. Providing a haven for students where they feel safe from disturbing 
messages may deprive them of the opportunity to engage in important discus- 
sions for which there are no easy substitutes. Arguably, students are free, auton- 
omous individuals entitled to remove themselves from situations causing them 
discomfort. Yet the decision to prioritize emotional well-being over learning 
may not be as personal and inconsequential as it seems. The “safe space” con- 
cept has far-reaching implications for free speech and democratic governance 
and needs to be critically examined. 

The term “safe space” refers broadly to places created by educational institu- 
tions, student bodies, or professors for individuals, notably those in minority 
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groups, to share their experiences in an environment that is free from violence, 
harassment, hate speech, discrimination, or even criticism.® Like trigger warn- 
ing, this concept has feminist origins. It was invented during the feminist 
movement of the 1960s to empower women to carve out “women only” places 
where they can speak and act freely." In the late 1980s, gay and lesbian com- 
munities borrowed the concept to advocate for universal acceptance of sexual/ 
gender minorities and set up workplaces free from homophobia.® Since then, 
the concept has entered the common lexicon, to refer to welcoming spaces, 
especially those provided by youth groups, where members feel respected and 
free from discrimination, harassment, and intimidation.*° 

Over the past decade, safe space initiatives have become prevalent in West- 
ern universities. While universities commonly define a safe space as a place 
inclusive of all people, many such initiatives are geared toward serving sexual 
and gender minority communities, due to high levels of reported violence 
against these groups.*” Heeding the call of Muslim scholars and educators, 
some universities more recently have set up safe spaces for Muslim students to 
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conduct their religious practices.** More universities have been urged to follow 
the lead to combat Islamophobia.*? 


A. Different “Safe Spaces” 


The right to association is derived from the right to freedom of expression. 
Arguably, the idea of safe space has a special appeal to minority groups and 
vulnerable members of society who look to their peers for healing and empow- 
erment.” However, hosting group gatherings for the sake of friendship and 
support is not unique among those considered marginalized and vulnerable. 
For example, like-minded individuals form special interest groups that are 
exclusive of people not sharing the same interests or embracing similar world- 
views. To the extent that group members seek empowerment at their gather- 
ings, and even shut out whoever does not share their views or whom they per- 
ceive to harm their group dynamics, communities not generally regarded as 
marginalized and vulnerable also crave their “safe spaces.” 

Yet the designation of some spaces as “safe” indicates that spaces outside 
them are “unsafe” or less “safe” and that they too should be made “safe” or 
“safer,” even though harassment and hate speech laws and, in many university 
settings, policies prohibiting insults are already in place.” The concept would 
make sense only if “safe” means freedom from offensive opinions and criti- 
cisms, not merely prohibited conduct like hate speech and insults. Advocates 
for safe spaces emphasize that these spaces aim not to shut down free speech, 
but to allow people to discuss opinions and ideas comfortably and respectfully. 
Related laws and policies nonetheless are already aimed at making the univer- 
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sity a safe enough environment conducive to civil dialogues. Expanding safe 
spaces—those that do not tolerate contrarian and potentially offensive 
opinions—infantilize students by shielding them from emotional harm caused 
by offensive ideas.” They also create echo chambers by shielding inhabitants 
from views challenging their own and thereby reinforcing their own biases.” 
Student clubs legitimately function as safe spaces for their members by promot- 
ing certain viewpoints and ideologies while excluding others. It does not follow 
that organizations serving the entire university community, such as student 
newspapers, dormitories, or universities themselves, should also be turned into 
“safe” havens where only limited opinions and perspectives are permitted, and 


t 


anything falling out of line becomes “unsafe” and needs to be shut out. 

But then, it may be suggested that a space that is free from harassment and 
hate speech does not necessarily feel safe. This leads to the question of whether 
people have a right not to be continually exposed to expressions that they find 
offensive and revolting but do not constitute harassment, hate speech, or even 
personal attacks and insults. Indeed, forced exposure to offensive expressions is 
not unlike being trapped in a small living space with people who are not 
remotely violent or intimidating, but whom one finds repulsive personally. If 
individuals should and can, in some circumstances, be excused from sharing a 
space with repulsive but objectively nonviolent and nonintimidating people, 
should they also be excused from continued exposure to unwanted speech? 


B. Applying the Captive Audience Doctrine to “Safe Spaces” 


The captive audience doctrine protects people from unwanted speech in certain 
places and circumstances. First laid down by the United States Supreme Court, 
it has been borrowed by scholars in the study of university safe spaces. The U.S. 
Supreme Court, applying this doctrine, held that individuals in their homes,” 
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passengers in a public vehicle,” and even inhabitants in a neighborhood” were 
captive audiences as they were unable to avoid objectionable, though legal, 
speech in their homes, vehicles, and neighborhoods. Because they had a right 
not to be continually exposed to messages that they found offensive, the ban- 
ning or removal of the messages was constitutional.” To a certain extent, the 
doctrine applies to university settings. Arguably, people studying and working 
at universities are captive audiences.’ Whereas people on an internet forum or 
ina public space can disengage or walk away to avoid unwanted speech, includ- 
ing from racist attacks and insults, members in universities cannot leave their 
work and educational environments just as easily.” Thus, rules governing the 
right to speak in classrooms and public areas in universities ought to be stricter 
than those for public forums and places.'°° Many universities sensibly imple- 
mented policies, including those prohibiting personal attacks and insults, to 
promote civil work and study environments. 

Yet the captive audience doctrine should not apply uncritically to universi- 
ties. Universities should be safe to the extent that personal attacks are discour- 
aged or forbidden in classrooms. They should not be safe spaces where no con- 
tentious topics or contrarian views are allowed. The difference between personal 
attacks and provocative opinions partly justifies this difference. A toxic envi- 
ronment where personal attacks are tolerated or where avoiding those attacks 
might be difficult is not conducive to learning. Placing the burden of fighting or 
avoiding personal attacks on victims would also be unfair. On the other hand, 
people who dislike an invited speaker or a professor for their opinions may 
simply choose not to attend the talk or enroll in the course. 

Indeed, a university consists of numerous spaces: some spaces can be “safe”; 
others should—or must—not be. Newspapers or bulletins published by clubs, 
like the clubs themselves, can function as safe spaces: they represent the club 
members’ views, cater mainly to club members, and need not tolerate dissenting 
opinions. Student-run newspapers that serve university populations, like univer- 
sities, should not be safe spaces: people who dislike certain topics can simply skip 
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them after glancing at the headlines. Dormitories are both homes and places of 
learning. Residents are captive audiences in their own units. Thus, placing pam- 
phlets with potentially offensive messages under their doors would be intrusive. 
Residents are not captive audiences in other parts of the dormitories. Hosting 
talks or discussions on contentious issues in the common rooms would not be 
intrusive, as residents are not obliged to attend them. Residents’ social media 
accounts may serve as safe spaces for their owners, but not for visitors. Owners 
can post anything that is legal, and others who feel uncomfortable with messages 
can and should disengage. Hence, monitoring public postings on residents’ social 
media accounts for contentious topics that may offend some people, and request- 
ing them to be taken down, are intrusive measures. Administrators who do so 
overreach their authority and are utterly unqualified for their positions. 


C. Concept Creep, Troubling Examples, and Free Speech Implications 


Attempts to turn the entire university—all its difference spaces and not only 
student clubs and special interest groups set up for mutual support and 
comfort—into one big safe space may be rationalized on the grounds that some 
opinions cause emotional harm and that language can be violent. Language, 
especially in cases of hate speech and incitement of violence, can indeed be 
quite violent. The rationale that language is often violent nonetheless can lead 
to an overly broad concept of violence—for example, one encompassing con- 
structive opinions that are respectfully delivered but that happen to offend or 
“trigger” some people—which stifles free speech and frustrates the pursuit of 
knowledge, democratic governance, and individual development. 

The expanding concept of violence is a manifestation of a phenomenon 
called “concept creep” observed by psychologist Nick Haslam. Haslam argues 
that concepts referring to negative aspects of human experience and behavior, 
such as abuse, bullying, trauma, mental disorder, addiction, and prejudice, have 
extended their meanings so that they now encompass a much broader range of 
phenomena than before.'°! These concepts have crept outward—horizon- 
tally—to capture qualitatively new phenomena, and downward—vertically—to 
capture quantitatively less extreme phenomena.'” Although the expansion of 
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meanings is often well motivated, it encourages the pathologization of everyday 
experiences, oversensitivity to emotional harm, and victimhood in those who 


suffer these experiences.!°% 


Haidt and Lukianoff borrow the concept creep idea 
to coin the term “safetyism,’ which they use to characterize a “culture [on 
American campus] that allows the concept of ‘safety’ to creep so far that it 
equates emotional discomfort with physical danger.”!™ 

Ironically, for people who have experienced real oppression, such as 
freedom-loving (definitely not all) Hong Kong people, a “safe space” would be 
one that is free from teargas, bullets, surveillance, and arbitrary detention. For 
many Western people who have never set foot outside their democratic home 
countries, or suffered any punch, a “safe space” is one that is free from any opin- 
ions that trigger them or make them feel uncomfortable. Yet unlike bullets, tear 
gas, and punches, which are almost invariably destructive, words seldom lead 
to physical harm. Although real life may resemble literature, they are not the 
same: whereas characters’ every word and gesture in a fictional work can carry 
symbolic significance and a character can be made to disappear from the text, 
it would be risky to read too much into expressions in real life to find meanings 
and implications that are not there. Real people cannot be obliterated or snuffed 
out by mere words (except perhaps under certain authoritarian regimes such as 
North Korea and China where people are readily “suicided” or “disappeared” at 
state orders).!°° In democracies, real people, should they feel endangered by 
words, can fight back with words. They need to learn from freedom-loving 
Hongkongers who may feel uneasy should members of the Chinese govern- 
ment get invited to lecture on their campuses. Any feeling of unease or insecu- 
rity would be fleeting, as it likely won't take much time or effort to expose the 
hollowness of their narratives and the depravity of their government. Whereas 
a well-intentioned moral agenda might account for expanding concepts of 
harm, such as violence and danger, this phenomenon may have been motivated 
or complemented by intellectual dishonesty or laziness, mental biases, indoc- 
trination, or even a lack of moral courage. To add to the examples given by the 
foregoing scholars, the following discussion explains how some other concepts 
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have expanded likely due to a combination of these factors. Unfortunately, 
these examples of the conceptual slippery slope fallacy can be—and often are— 
used to curtail free speech. 

Concepts like “racism, “white supremacist; and “alt-right” have expanded— 
horizontally to encompass qualitatively new phenomena—to such an extent that 
their original and proper meanings may have been lost. Racism refers to the belief 
that people's traits and capabilities are determined by their race, and that mem- 
bers of certain (typically the believers’ own) races are inherently superior to other 
races.'°° A white supremacist is a person who believes that the white race is inher- 
ently superior to other races and so should have dominance over them.'”” The 
“alt-right” (abbreviation for “alternative-right”) is a right-wing, U.S.-based, pri- 
marily online, political movement that rejects mainstream conservative politics 
and instead embraces extremist policies centered on white nationalism.’ 

On today’s campus, one may be accused of being a racist, white supremacist, 
or an alt-right follower without showing any of these beliefs. While the expansion 
of such concepts was partly fueled by a zealous and well-intentioned agenda to 
protect minorities, they are often weaponized to shut down discussions. Stating 
that the Chinese government was to blame for the spread of COVID-19 in early 
2020 is an honest assessment and indicates no racism on the part of the speak- 
er.’ It is egregious to use “alt-right” to smear outspoken people daring to say that 
immigrants who oppose free speech and embrace authoritarianism should not 
have settled in democratic countries. Whether President Donald Trump is a 
white supremacist is beyond the scope of this chapter. Assuming that he is, it is 
a bold leap of logic to call people white supremacists for showing gratitude for 
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some of his actions,'!° unless not being a white supremacist means disapprov- 
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ing of all his actions. How about professors who are (closeted) Trump support- 
ers and who gave bonus points to or wrote the strongest letters of recommenda- 
tion for black students whom they judged on their own merits and appreciated 
for their diligence and civility? In the current campus climate, if they made 
their preference known, they likely would still be deemed white supremacist, 
regardless of their reason(s) for voting for Trump. They may be branded as 
benevolent white supremacists who are willing to show mercy to minority stu- 
dents due to their innate superiority, or white supremacists who make excep- 
tions for their favorites. On rare occasions, they might be considered misguided 
fools who were utterly incapable of making the right choice and became white 
supremacists unwittingly. 

Aside from the often-mentioned concepts of harm, many other concepts 
have expanded their meanings. One such example is “virtue-signaling.” To 
“virtue-signal” is defined as an attempt to garner approval and appear morally 
superior by expressing socially acceptable opinions, especially on social media, 
not unlike the two evil daughters expressing their love for their father in an 
obsequious manner in Shakespeares King Lear.'!! Most typical examples 
include expressions of moral outrage in contemporary debates on such issues as 
sexual assault, immigration, and police brutality.''* More often used against 
left-leaning people than against their right-wing counterparts, this concept 
may have sprung out of a moral agenda to identify hypocrites who do harm by 
not walking the talk and by making people who care more about substance 
than appearance look inferior. However, mindlessly accusing others of virtue- 
signaling can discourage those with strong convictions from expressing their 
beliefs and motivating others to join their good causes. 

Still, one may be able to tell virtue-signalers with feigned righteousness 
from people with genuine, passionate convictions by checking for the consis- 
tency between their actions and words and among their expressed opinions. 
One would suspect that academics on job search committees who harp on 
“diversity” are virtue-signalers, like King Lear’s two daughters, if they obsess 
over race/gender/sexual identities but turn down candidates in visible minority 
groups upon discovering that they are independent thinkers who do not sub- 
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scribe to their dogmas. Virtue-signalers might also be detected among those 
social justice advocates and academics who, like Hollywood celebrities, decry 
the injustices and human rights violations under Trump's presidency to garner 
approval among their “woke” base, but even when consulted, avoid saying a 
word against the Chinese government for instigating worse human rights 
abuses in Tibet, Xinjiang, and Hong Kong that are well publicized in the news. 
“That would be racism,” they tend to throw out this overused concept creep to 
excuse their silence. “Dont add fuel to fire—we are in the midst of the pan- 
demic.” In reality, the price of incurring the wrath of wealthy Chinese compa- 
triots both in their countries and worldwide and of violating codes of diversity 
and tolerance would be too high for these people. The sad thing is that the 
concept-creep-cum-excuse is often given with such sincerity and earnestness 
that it can be difficult to tell whether cowardice, intellectual dishonesty/lazi- 
ness, or indoctrination has been the real cause. Certainly, no person should be 
compelled to take a public stance. In any case, however, one is reminded of how 
banal evil can be, and wonder whether the hottest places in hell in Dante’s 
Inferno would be hot enough for these people. 

The meaning of “dog whistle” has likewise extended such that people engag- 
ing in meaningful discussions and making good-faith and well-reasoned argu- 
ments can become suspects in harmful agendas through “dog whistling.” The 
term refers to coded language that has one meaning for the general public and 
an additional layer of meaning understood only by targeted subgroups of peo- 
ple.''3 While certain coded language can contain discriminatory messages,'!* 
attempts to attach meanings to facially neutral language, like finding ulterior 
motives behind innocent acts, curtail free speech. In extreme left-wing politics, 
“liberty” and “free speech” are sometimes considered code words for bigotry 


and discrimination.!° 


Ironically, liberty and free speech, both fundamental 
values in many Western nations, do not conflict with, but complement, equal- 


ity. Hence, “liberty” and “free speech” are no more code words for racism and 
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other forms of discrimination than “antiracism” is a code word for antiwhite.'!® 
Even George Orwell’s Nineteen Eighty-Four can possibly be seen as a dog whis- 
tle by extremists who seek to impose utopian worldviews on society, because it 
challenges their worldviews by illuminating the importance of free speech and 
how a utopia easily turns into a dystopia.'!” For extremists wary of people who 
call this novel their all-time favorite and embrace its critique of authoritarian- 
ism, their distrust says little or nothing about the merits of this masterpiece or 
the morality of Orwell’s fans. Rather, it reveals much about their own extreme 
politics, warped worldviews, and prejudices. Orwell's fans, like the author of 
this book, who feel wronged and misunderstood in this cultural climate should 
be slightly comforted by the thought that Orwell, who would be rolling over in 
his grave should he know that his name and masterpiece are getting smeared, 
has suffered the most injustice at the hands of these extremists. 

A safe space where expressions are vetted for their “violent” messages, “rac- 
ism,’ or “dog whistles” may also justify the use of preemptive violence to fend 
off perceived threats to its “safety? This already happens in dictatorships and 
authoritarian countries like China where many people live in gigantic safe bub- 
bles created by state media, educational institutions, and the police that quash 
dissent.'!* The impacts have turned out to be lasting. Unsurprisingly, those fail- 
ing to venture out of these bubbles, even after settling in democratic nations, 
react violently to ideas and opinions threatening to jeopardize their “safety.”!!° 

Turning the university campus into one big safe space ill-prepares students 
for the real world, which is not a safe space where adults can find refuge from 
ideas that make them uncomfortable but are necessary for a healthy, function- 
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ing society. People stressing that there are safe spaces outside of campus, such 
as places where they seek support and advocate for social change, cannot justify 
turning the entire campus into a safe space.'”° On the other hand, those argue 
against providing for a safe space by forewarning about the horrors of the real 
world and thus making the worst violence look inevitable are speaking in 
hyperbole. Such threats are not warranted: as long as harassment, assaults, and 
discrimination laws are in place to prohibit real forms of violence, the real 
world need not be plagued by them.” 

All in all, nurturing students in a “safe” environment would well prepare 
them for the real world only if the real world itself became a safe space. Author- 
itarian countries, where the media are controlled by the government, dissent is 
suppressed, and dissenters are jailed, “suicided,” or “disappeared, are gigantic 
safe spaces for those have surrendered their freedoms and individualities and 
allowed the state to dictate their thoughts and actions. Democratic countries 
and their educational institutions must be cautioned against heading down this 
path, which would signal the demise of Western civilization—and civilization 
more generally. Many people in North Korea and China, convinced from their 
dates of birth that their countries are the best, do live in a perpetual state of bliss 
and harmony. It would be a misfortunate for people in the West to crave this 
kind of safety and harmony, which can be achieved only at the expense of their 
fundamental democratic values and the sanctity of the individual. 


“Deplatforming” lawful but provocative speakers, even by the “pure in heart,” 
is generally not desirable or justifiable, despite seemingly strong and well- 
intended arguments to the contrary. The deplatforming of speakers and “trig- 
gering” opinions and messages, often accompanied by personal attacks on 
speakers and inviting parties, is both ludicrous and hypocritical especially if 
it is done for the sake of showcasing one’s passion for social justice causes—or 
virtuousness. People, regardless of their political leanings, are entitled to 
form safe spaces. Turning the entire university and all of its different units 


120. See, e.g., Kyeland Jackson, Letter to the Editor: Safe Spaces in the “Real World,’ LOUISVILLE CARDINAL 
(Feb. 12, 2017), https://www.louisvillecardinal.com/2017/02/letter-editor-safe-spaces-real-world/ 
(last visited Mar. 22, 2020). 

121. See, e.g., Sarah Jeffe, There Are No Safe Spaces, NEw REPUBLIC (Nov. 24, 2017), https://newrepublic 
.com/article/145970/no-safe-spaces 
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into one giant “safe space” where expressions are vetted to ensure they con- 
tain no trigger or “violence” justifies the use of preemptive violence against 
perceived threats to that “safety,” let alone ill prepares young people for the 
real world. Part III of this book will turn to numerous case studies in three 
jurisdictions to explain why and how academic speech has been threatened 
or protected on university campuses, and how universities can and should 
provide better learning environments. 


Part Three 


If liberty means anything at all, it means the right to tell people 
what they do not want to hear. 


— GEORGE ORWELL 


Evil knows of the Good, but Good does not know of Evil. 


—FRANZ KAFKA 


If harsh criticism disappears completely, mild criticism would become harsh. If mild 
criticism is not allowed, silence would be considered ill-intended. If silence is no longer 
allowed, complimenting not hard enough would be a crime. If only one voice is allowed, 

then that only voice tells a lie. 


—ANONYMOUS 


CHAPTER SEVEN 


The United Kingdom 


Human Rights Act, a New Bill, 
and the Uncertain Future of Campus Speech 


In the United Kingdom, freedom of expressiosn is protected by the Human 
Rights Act 1998 (HRA), which incorporates substantive provisions of the Euro- 
pean Convention on Human Rights into its domestic law. British courts are also 
required by the HRA to consider the European Court of Human Rights’ deci- 
sions with regard to free speech, which will continue to retain some influence 
on their decisions after Brexit. Notwithstanding existing laws protecting free 
expression and academic freedom in British universities, and despite constant 
denials by left-leaning scholars and critics, self-censorship and suppression of 
free expression on campuses are concerning. From 2018 through 2019, the 
Equality and Human Rights Commission prepared guidance affirming indi- 
viduals’ right to free expression and higher education providers’ responsibility 
to promote civil debates on university campuses. Following the Conservative 
Party’s 2019 manifesto pledge to “strengthen free speech and academic freedom 
in universities,” an education bill was put forward in early 2020, both to give life 
to the pledge and to ensure that universities and their students’ unions comply 
with existing law and policy. 

This chapter will examine the “cancel culture” at many British universities 
that has evolved over the past decade and the uncertain future of academic free 
speech. It looks at numerous attempts to deplatform speakers, who were 
accused of “bigotry” for challenging mainstream ideologies dominating uni- 
versities, either by banning them from campuses or by petitioning universities 
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to sanction them or terminate their academic positions. Even free speech guar- 
antees at universities and a new education law might fail to protect the freedom 
of speech of academics who were fired for expressing or publishing “wrong” 
opinions. Sadly, some universities seem to apply double standards in policing 
free speech, by deeming certain groups to be more entitled to free speech and 
more deserving of protection than other groups from any harm caused by free 
expression. Admittedly, universities walk a tightrope as they seek to facilitate 
respectful communication while prohibiting conduct reasonably considered 
intimidating and abusive, both on and off social media platforms. 

Lastly, this chapter will turn to the Chinese government's growing threat 
to free speech in British academia and argue that British universities must 
ditch their passivity, complacency, and at times complicity to put a stop to the 
continual erosion of their autonomy. It suggests that to avert this trend, law- 
suits should be brought against universities that suppress free expression to 
appease China and its agents. Admittedly, this hostile foreign power has 
applied financial and political pressure and not infrequently resorted to vio- 
lence to make British universities conform to its agenda. The activities of the 
Confucius Institutes particularly have been enabled by complacent university 
managers. Closing these institutes will not violate any party’s freedoms but 
will protect the freedom to criticize this rogue state, support those it has per- 
secuted and oppressed, and learn Chinese culture and language untainted by 
party ideologies. One must watch out for signs of infiltration and remember 
that even if “every man has his price; the sanctity of academia and democ- 
racy is priceless. 


I. Freedom of Speech in British Universities 


Freedom of expression in the United Kingdom is protected by the Human 
Rights Act 1998, which incorporates substantive provisions of the European 
Convention on Human Rights (European Convention) into domestic law.” 
What might come as a surprise is that English law has traditionally taken little 
notice of freedom of speech. While the Magna Carta recognizes the basic lib- 


1. See ROBERT BOLT, A MAN FOR ALL SEASONS, Act 1 (a statement by character Richard Rich, who 
serves as a foil to Thomas More) (1954, 1957). 

2. See Human Rights Act, 1998, c. 42. 

3. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
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erties of “freemen of the realm” and the state's obligation to protect them, it has 
been of little practical importance throughout the history of England and the 
U.K.“ Even the Bill of Rights 1689 benefited members of Parliament and not 
ordinary citizens. Before passage of the HRA, freedom of speech therefore 
existed in the form of a limited and residual liberty.° British citizens were free 
to express an opinion only if the expression was not forbidden by legislation or 
the common law.’ 

Nonetheless, even before passage of the HRA, British judges had been 
willing to address free speech claims for many years. By relying on societal 
traditions to check abuses of governmental powers to restrict the “fundamen- 
tal human right” to freedom of speech,’ the judges articulated a common law 
right to this freedom.’ The increasing liberalization of the freedom of speech 
tradition was particularly apparent during the passage of the HRA in Parlia- 
ment and the period between the law’s enactment and coming into effect in 
October 2000.!° 

The HRA marked a shift in the treatment and perception of freedom of 
expression from a residual freedom without much textual guarantee to a posi- 
tive right expressly recognized by law.'! Article 10 § 1 is identical to Article 10 of 
the European Convention and provides that “[e]veryone has the right to free- 


L.J. 851, 851 (2009); Douglas W. Vick, The Human Rights Act and the British Constitution, 37 TEX. 
INT'L L.J. 329, 330 (2002). 
4. Douglas W. Vick, The Human Rights Act and the British Constitution, 37 Tex. INT'L L.J. 329, 337 


(2002). 

5. Douglas W. Vick, The Human Rights Act and the British Constitution, 37 TEx. INTL LJ. 329, 337 
(2002). 

6. Douglas W. Vick, The Human Rights Act and the British Constitution, 37 Tex. INT'L L.J. 329, 330, 341 
(2002). 


7. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
LJ. 851, 852-53 (2009). 

8. RONALD J. KROTOSZYNSKI, JR., THE FIRST AMENDMENT IN CROSS-CULTURAL PERSPECTIVE: A COM- 
PARATIVE LEGAL ANALYSIS OF THE FREEDOM OF SPEECH 187, 197 (2006). Brind demonstrates that 
the absence of a written provision protecting free expression did not bar consideration of speech 
interests as either a “right” or a decisional “principle,” citing R v. Secretary of State for the Home 
Department ex p Brind (1991) 1 A.C. 696 (E.W.C.A. Civ.). 

9. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
L.J. 851, 852-53 (2009). The classic example is Lord Reid in Brutus v. Cozens, which argued that the 
word “insulting” in the public order legislation should not be construed to penalize the use of of- 
fensive language during an antiapartheid demonstration at Wimbledon. [1972] UKHL 6, [1973] 
A.C. 854 (H.L.) (appeal taken from Eng.). 

10. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
L.J. 851, 853-54 (2009). 

11. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
L.J. 851, 851 (2009); Douglas W. Vick, The Human Rights Act and the British Constitution, 37 TEX. 
INT'L L.J. 329, 330 (2002). 
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dom of expression,” including “freedom to hold opinions and to receive and 
impart information and ideas without interference by public authority and 
regardless of frontiers?” Article 10 § 2 directly limits its scope, stating that “the 
exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society?" 

Since then, British courts have confidently asserted the fundamental nature 
of the right to freedom of expression and demanded careful scrutiny of any 
restriction on this right.‘ In R. v. Shayler, the first important free speech case 
after the HRA came into force, Lord Bingham stated that this right, which had 
been recognized in common law for some time, was now “underpinned by 
statute?!" More recently, in the Laporte case, he contrasted the common law’s 
approach to freedom of expression, which was “hesitant and negative,” with the 
“constitutional shift” represented by Articles 10 and 11 of the HRA, whereby 
freedoms of expression and association became “fundamental rights” and “[a] 
ny prior restraint on their exercise must be scrutinised with particular care.”'® 

The HRA limits freedom of expression “in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for 
the protection of health or morals, for the protection of the reputation or rights 
of others, for preventing the disclosure of information received in confidence, 
or for maintaining the authority and impartiality of the judiciary?” Indeed, 
laws had been enacted throughout the history of England and the U.K. to pro- 
hibit expression falling into the above categories. One example is defamation 
law.'® English law had for a long time put the burden of proving the truth of 
allegedly defamatory statements on defendants without recognizing any gen- 


12. European Convention for the Protection of Human Rights and Fundamental Freedoms, art. 10 § 1 
(Nov. 4, 1950). 

13. European Convention for the Protection of Human Rights and Fundamental Freedoms, art. 10 § 2. 

14. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
LJ. 851, 854-55 (2009). 

15. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
L.J. 851, 854 (2009); citing R. v. Shayler [2002] UKHL 11, [2003] 1 A.C. 247, paras. 21-22 (appeal 
taken from Eng.). 

16. Eric Barendt, Freedom of Expression in the United Kingdom under the Human Rights Act 1998, 84 IND. 
L.J. 851, 854 (2009); citing R (on the application of Laporte) v. Chief Constable of Gloucestershire 
Constabulary [2006] UKHL 55, [2007] 2 A.C. 105, paras. 34, 85 (appeal taken from Eng.). 

17. HRA, 1998, c. 42, art. 10 § 2. 

18. Common law action for defamation was established in sixteenth-century England. Reputation was 
protected by the law—meaningfully albeit narrowly—from the twelfth to the sixteenth century in 
local and ecclesiastical courts. LAWRENCE MCNAMARA, REPUTATION AND DEFAMATION 68-79 
(2007). 
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eral privilege for the press or for any people to defame even the most well- 
known public figures.!? The Defamation Act 2013 introduced new statutory 
defenses of truth, honest opinion, and “publication on a matter of public 
interest” Harassment and bullying are prohibited under both civil and crimi- 
nal laws. The Protection from Harassment Act 1997 prohibits pervasive con- 
duct that one knows or ought to know would put the other person “in fear of 
violence”?! The Equality Act 2010 further prohibits discrimination, which can 
take verbal forms, on the grounds of age, disability, gender reassignment, race, 
religion or belief, sex, and sexual orientation.” 

Hate speech laws are relatively recent in the U.K. With the influx of immi- 
grants in the twentieth century, the Race Relations Acts were passed to main- 
tain a tolerant multicultural society.” Later, the Public Order Act 1986 made it 
an offense, among other things, to use “threatening, abusive or insulting” 
words, behavior, or written material, with the intent to “stir up racial hatred? or 
in circumstances where racial hatred is “likely to be stirred up?** The Racial 
and Religious Hatred Act 2006, passed after numerous terrorist attacks, extends 
the proscription of incitement to hatred to protect “group[s] of persons defined 
by reference to religious belief or lack of a religious belief”? The Criminal Jus- 
tice and Immigration Act 2008, which amended part 3A of the Public Order 
Act, now makes it an offense to incite hatred on the grounds of sexual orienta- 
tion through the use of words, behavior, or written material, public perfor- 
mances, broadcasting programs, or possession of inflammatory materials that 
are “threatening” rather than merely abusive or insulting.”° 

The HRA and its speech restrictions apply to British universities. In addi- 
tion to the HRAs adoption of parts of the European Convention, British courts 
are also required by the HRA to consider the decisions of the European Court 


19. See, e.g., Campbell v. Spottiswoode [1863] 3 B. & S. 769, 777 (Q.B.); Blackshaw v. Lord [1984] 1 Q.B. 
42 (E.W.C.A.). 

20. Clive Coleman, Defamation Act 2013 Aims to Improve Libel Laws, BBC News (Dec. 31, 2013), http:// 
www.bbc.com/news/uk-25551640 (last visited Oct. 10, 2017). 

21. Protection from Harassment Act 1997, c. 40, $. 4; e.g., Majrowski v. Guys & St Thomas’ NHS Trust 
[2006] UKHL 24. 

22. Equality Act 2010, c. 15, pt. 2, ch. 2; e.g., Mr. R Craggs v. BMS Elec. Serv. Ltd.: 2503350/2018; Pnaiser 
v. NHS Eng. & Another [2016] IRLR 170. 

23. Race Relations Act 1965, c. 73; Race Relations Act 1968, c. 71. 

24. Public Order Act, 1986, c. 4, s. 18(1). 

25. Racial and Religious Hatred Act, 2006, c. 1, s. 29(A). 

26. Criminal Justice and Immigration Act, 2008, c. 4, s. 74; see Sexual Orientation: CPS Guidance on 
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2010). 
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of Human Rights (ECHR) with regard to free speech, defamation, hate speech, 
bullying/harassment, and discrimination, without being bound by them.” 
While the U.K. withdrew from the European Union in 2020 and its European 
Union (Withdrawal Agreement) Act 2020 also affirms the sovereignty of the 
British Parliament,”* the U.K. remains a member of the European Council and 
a signatory to the European Convention. Hence, the ECHR’s decisions, though 
never binding on British courts, will continue to impact their decisions.” In 
addition, when the U.K. was still a member of the EU, the European Court of 
Justice’s (CJEU) free speech decisions, which applied relevant sections of the 
EU Charter of Fundamental Rights (the Charter), were binding on British 
courts.” Because the CJEU no longer has general jurisdiction over the U.K. in 
relation to any acts that take place on or after January 1, 2021 except regarding 
concepts of EU law, it is less clear whether the CJEU’s decisions will continue to 
exert any influence on British courts.*! Generally, therefore, people on univer- 
sity campuses enjoy freedom of speech except where their expression would 
constitute harassment/bullying, discrimination, or hate speech under relevant 
British laws and, to a lesser extent, the European Convention. 

Compared to Canada and especially the United States, there has been sur- 
prisingly little litigation involving free speech and academic freedom in the 
U.K.” The few known cases involve alleged harassment on campus. In one 
example, a white student pled guilty to racial harassment in court for making 
racist chants.’ Another example involved a mixed-race student who was found 


27. See HRA, s. 2; E.g., in Incal v. Turkey, app. no. 41/1997/82 (Eur. Ct. H.R. 1998) and Zana v. Turkey, 
app. no. 18954/91 (Eur. Ct. H.R. 1997), the ECHR acknowledged the right to reputation in defama- 
tion cases, but prioritized freedom of expression over the preservation of reputation where matters 
of public concern are involved. It also examined the contextual factors in assessing whether expres- 
sions would or had incite(d) hatred and whether their censorship would violate the speakers’ right to 
freedom of expression. In Buturuga v. Romania, app. No. 56867/15 (Eur. Ct. H.R. 2020), it recog- 
nized cyberbullying as a form of violence. 

28. European Union (Withdrawal Agreement) Act 2020, c. 1. 

29. E.g., Supreme Court, The Supreme Court and Europe, http://www.supremecourt.uk/about/the-supre 
me-court-and-europe.html (last visited Dec. 27, 2020). 

30. See Charter of Fundamental Rights of the European Union, arts. 11-13. 

31. Under the European Union (Withdrawal) Act 2018, courts and tribunals are not bound by any new 
decisions made by the CJEU after the end of 2018, although they can “have regard to” such decisions 
“so far as it is relevant to any matter before the court or tribunal” 

32. Terrence Karran & Lucy Mallinson, Academic Freedom in the U.K.: Legal and Normative Protection 
in a Comparative Context, UNIVERSITY AND COLLEGE UNION (May 7, 2017), http://www.ucu.org.uk 
/media/8614/Academic-Freedom-in-the-UK-Legal-and-Normative-Protection-in-a-Comparative 
-Context-Report-for- UCU-Terence-Karran-and-Lucy-Mallinson-May-17/pdf/ucu_academicfreed 
omstudy_report_may17.pdf (last visited Dec. 27, 2020). 

33. Student Who Chants “We Hate Blacks” Admits Racial Charge, BBC (May 24, 2018), http://www.bbc 
.com/news/uk-england-nottinghamshire-44238308 (last visited Dec. 27, 2020). 
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not guilty for making racially motivated insults targeting white people on the 
grounds that it was not motivated by hostility and was a response to their anti- 
black chanting.** Although there is no lack of cases in which academics were 
suspended or even fired for their expressed opinions or research, they typically 
did not end up in court.” 

While some have attributed the lack of free speech litigation to several fac- 
tors, including the likelihood that many disputes were resolved through settle- 
ments, the suggestion that British universities have shown much respect for 
their members’ freedom of expression and academic freedom, hence greatly 
reducing the circumstances for disputes, is not a likely reason in light of the 
number of documented disputes.” Regardless, considering the lack of judicial 
precedents on campus free speech in the U.K., relevant decisions by the ECHR 
may provide some guidance on how British courts might rule on disputes of 
this nature in the future. 

The ECHR has upheld the fundamental right to free speech protected under 
Article 10 of the European Convention, a right that by logic extends to people 
speaking on university campuses. It has also affirmed the importance of aca- 
demic freedom and established freedom of expression as a precondition to aca- 
demic freedom by resolving numerous academic freedom cases.*” In Sorguç v. 
Turkey (2009), it cited the Parliamentary Assembly of the Council of Europe’s 
2006 declaration for the protection of academic freedom in accordance with 
the Magna Charta Universitatum, to point out that academic freedom “com- 
prises the academics’ freedom to express freely their opinions about the institu- 
tion or system in which they work and freedom to distribute knowledge and 
truth without restriction?** In Erdogan v. Turkey (2014), the ECHR stated that 
freedom of expression, freedom to conduct research, and freedom to dissemi- 
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omstudy_report_may17.pdf (last visited Dec. 27, 2020); citing E. BARENDT, ACADEMIC FREEDOM 
AND THE Law: A COMPARATIVE STUDY 74 (2010). 

37. Kula v. Turkey, appl. no. 20233/06, paras. 29-30 (2018); Erdogan v. Turkey, appl. nos. 346/04 and 
39779/04, paras. 27-37 (2014); Sorguç v. Turkey, appl. no. 17089/03, paras. 3, 22, 27-29, 39-40 
(2009). 
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nate information “are not limited to scientific or academic research, but also 
cover opinions and views, even when the views are unpopular”? Most recently, 
in Kula v. Turkey (2018), it reiterated that “freedom of expression and of action, 
freedom to disseminate information and freedom to ‘conduct research and dis- 
tribute knowledge and truth without restriction” are necessary conditions for 
academic freedom.*° Any interference having a chilling effect on this freedom 
would constitute a violation of Article 10 of the European Convention unless it 
is “prescribed by law; pursues one or more legitimate aims for the purposes of 
Article 10 § 2 and can be regarded as ‘necessary in a democratic society?! 
These decisions by the ECHR will continue to impact British courts.” 

In recent years, self-censorship and suppression of free expression on Brit- 
ish university campuses have raised concerns in the British government and 
among some politicians and educators. From 2018 through 2019, the Equality 
and Human Rights Commission,” in consultation with numerous governmen- 
tal units and nonprofit organizations, prepared a document affirming individu- 
als’ right to free expression and higher education providers’ responsibility to 
promote balanced and respectful debates in university settings.“ Citing Section 
43 of the Education (No. 2) Act 1986, the document emphasizes the legal duty 
of universities to take “reasonably practicable” steps to ensure freedom of 
speech within the law for their members, students, employees, and visiting 
speakers, and to advise them to tolerate peaceful protests. One must note that 
the Education Reform Act 1988 already established academic freedom as a legal 
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right for university staff “to question and test received wisdom and to put for- 
ward new ideas and controversial or unpopular opinions without placing 
themselves in jeopardy of losing their jobs or the privileges they may have.’ 
Without referencing this law in particular, the 2018/19 document affirms the 
responsibility of educational providers to ensure that this freedom would not 
be inhibited by internal policies or students or protesters.“ 

Following the Conservative Party’s 2019 manifesto pledge to “strengthen 
free speech and academic freedom in universities,’ the Department for Edu- 
cation began preparing an eleven-clause education bill in early 2020 to give 
life to the pledge and to ensure that universities and their students’ unions 
comply with the existing law and policy.*® In 2020, at the height of the 
COVID-19 pandemic, it further issued guidance requiring proof from uni- 
versities suffering financial hardships or facing bankruptcy due to the pan- 
demic that they were fully complying with their legal duties to secure free- 
dom of speech as a condition of receiving emergency loans from the British 
government.” Unsurprisingly, many working or studying in academia 
responded to the government'’s actions by denying that there is a free speech 
crisis on university campuses.” Some even consider the crisis a “myth” 
invented and weaponized by the extreme right to introduce dangerous 
expression into universities and to demonize students who oppose and are 
threatened by this kind of speech.*! 
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The free speech and academic freedom bill, if passed, would put more 
pressure on universities and student organizations as well as make people 
more aware of their rights and freedoms. Thus, universities and students’ 
unions may implement more productive measures in promoting free speech 
and exercise more restraint in monitoring the speech of their members and 
guests. At the same time, free speech disputes, which previously would have 
ended in settlements, may more likely escalate into lawsuits from those who 
believe that their rights have been violated and need vindication from courts. 
The following section will examine numerous case studies over the past 
decade by drawing exclusively upon open-access resources. It will address 
whether the disputes were properly dealt with and the implications of a new 
stringent law for similar disputes. 


II. Case Studies 


The pushback against calls to protect academic free speech on British university 
campuses is not difficult to understand. One may attribute it in part to a lack of 
consensus on whether free speech is threatened in universities. Formal studies 
on this matter, which adopt different methods of examining campus speech 
and censorship, have led to contradictory conclusions. For example, a 2015 
nationwide study by Spiked magazine shows that more than 80 percent of Brit- 
ish universities have restricted or actively censored free expression on their 
campuses through their policies or actions that go beyond the requirements of 
the law.” A 2020 study by a British think tank examined a randomly collected 
sample of more than 800 working and retired professors and lecturers in Brit- 
ish universities to discover the reality that left-leaning academics outnumbered 
their conservative counterparts by almost 4 to 1. A sizeable proportion of the 
latter group revealed a reluctance to express their own views or challenge the 
views of their left-wing colleagues.” The state of campus free speech revealed in 
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these studies does not align with the perceptions of their students or even aca- 
demics and administrators. In a 2019 study by King’s College London, which is 
based in part on a survey of 2,153 students enrolled in British higher educa- 
tional institutions, most student interviewees believe that freedom of speech is 
threatened in the wider society but much less so at their own universities." 

Despite ample evidence indicating a free speech crisis on at least some cam- 
puses, and the fact that conservative speakers have been much more frequently 
suppressed than liberals—and with far more vicious attacks*°>—some consider 
the free speech crisis a myth concocted by the far right to advance their harmful 
agendas. One commentator, noting that Britain’s right-wing politicians and 
media in the 1960s already criticized liberal students for mindlessly suppressing 
their opponents, contends that the crisis has almost always been a “rightwing 
myth,’ which has now coincided with the rise of the “global far right” This 
occludes the fact that during the free speech movement on campuses in the 
19608, those were liberal academics and students who fought to get heard on 
university campuses, which were then dominated and ruled by conservatives. It 
would, perhaps, be no less erroneous to say that the current crisis was a myth 
invented by the conservatives than to say that the one back then was concocted 
by the liberals. 

What and whose speech is suppressed or marginalized thus depends in part 
on who is in power. To say that conservative speech is more threatened in uni- 
versities than liberal speech, as evidence shows, is not to insinuate that liberal 
academics or students are any less tolerant than their conservative counter- 
parts: it simply alludes to the reality that there are far more left-leaning mem- 
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bers than those holding moderate and right-leaning perspectives and the 
majority overpower the minority.” The rest of this chapter, while examining 
representative examples where speakers—many of whom are conservative— 
were attacked for their views, should not be seen as a defense of conservativism 
or a vindication of conservative opinions. It seeks rather to study whether the 
regulatory measures were justified. Ultimately, it argues for the equal applica- 
tion of the free speech principle to all expression regardless of the politics to 
facilitate respectful debates and the pursuit of knowledge. 


Example 1 


In 2020, world-renowned British children’s author J. K. Rowling offended many 
transgender people and trans activists by her blog post on sex, gender, and 
transgender rights. Despite her support for trans women, Rowling expressed 
concern that the rise of trans activism would erase the concept of sex defining 
the lives of many women, and that allowing “any man who believes or feels he’s 
a woman’ and who is granted a gender certificate without any need for surgery 
or hormone therapy into women’s bathrooms and changing rooms may jeopar- 
dize the safety of the latter.” While her outspokenness on the issue earned her 
respect from some people, it drew harsh criticisms from others who called her 
opinions “ill-informed? “hurtful,” and ultimately “transphobic.® It is challeng- 
ing how she can share her “lived experience” as a survivor of domestic abuse 
and sexual assault who harbors genuine concerns for women’s welfare, as Rowl- 
ing called it, without offending transgender people whose feelings and opinions 
are no doubt as legitimate as the former’s and who deem that the former’s 
expressions “deny their identity/existence.”™ 
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Rowling very likely would meet with protests or be deplatformed if she 
were invited to speak at any British university regardless of her topic, due to her 
high profile and the amount of negative attention her essay has drawn. Over the 
past few years, many talks and seminars aimed at discussing mainstream trans- 
gender ideologies through critical lenses and given by speakers in different dis- 
ciplines were canceled. In late 2019, Essex University canceled the lecture of Jo 
Phoenix, professor of criminology at the Open University, on transgender 
rights in prison, after uproar among trans activists threatening to shut it down.*! 
Also in late 2019, Shereen Benjamin, senior lecturer in primary education at the 
University of Edinburgh, tried to organize a conference on diversity in schools 
by bringing together gender-critical speakers who believe that there are social 
causes for the rise in referral rates of children to gender identity clinics, with 
speakers from trans rights organisations who attribute the rise to an increasing 
number of schoolchildren discovering their true identities at a younger age. 
Not only was Benjamin unable to persuade any trans rights organizations to 
participate in the event, but she also ended up canceling it when a colleague 
urged opponents to protest speakers “with a history of transphobia.’” In early 
2020, the Oxford International Women’s Festival canceled Oxford historian 
Selina Todd’s talk due to pressure from trans activists. Todd was also labeled 
“transphobic” for her view that “trans women should be allowed to call them- 
selves trans women,’ but that in certain circumstances provisions that differen- 
tiate “on the basis of sex” are necessary.°? Germaine Greer, who outright refused 
to accept men having undergone sex-change surgeries as women, was—quite 
surprisingly—among the rare critics of mainstream transgender ideologies 
who did not get deplatformed: her 2015 lecture at Cardiff University proceeded 
under high security despite vehement calls to cancel it. 

The rationale adopted by many trans activists to deplatform the above 
speakers is grounded in the conflation of expressions that may be “hurtful” and 
“offensive” with conduct that is illegal, such as harassment and discrimination, 
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as well as overly broad definitions of “harm” and “transphobic” to include any- 
thing that challenges mainstream gender ideologies and causes emotional dis- 
comfort.® The overbroad definitions are examples of concept creep that dilute 
the original meanings of concepts and encourage those who might have been 
thoughtful participants in academic discussions to shun opinions challenging 
their perspectives.® Canceling events at Essex, Oxford, and Edinburgh, which 
do appear to be valuable opportunities for thoughtful engagement on these 
topics, might even radicalize people from both ends of the thought spectrum. 
The calls to deplatform Greer were more understandable: while she enjoyed 
freedom of speech and thought, her flat-out denial in public that trans women 
are women made her action suspect under the Equality Act 2010.°” Neverthe- 
less, one-off academic events, if properly moderated, might not sufficiently lead 
to discriminatory campus environments even if they feature speakers express- 
ing discriminatory views. Efforts should be channeled into finding experienced 
moderators and well-informed opponents, not shutting down controversial 
speakers. Are there respected experts in the field who can bring opposing views 
to the table? Will there be sufficient time for meaningful engagement? Among 
all colleagues, who might best serve as the moderator of these difficult conver- 
sations? As transphobic as Greer’s views appeared to be, events like the one at 
Cardiff might have enabled her opponents to challenge her views and the pub- 
lic to better understand transgender issues. Even in the absence of any consen- 
sus, these events should lead to less—not more—transphobia.®* Assuming that 
many of these feminists argued in good faith and their views were grounded in 
lived experiences, shouldn't they deserve respect as much as the trans women 
do? 
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Example 2 


If the lived experiences of all people are all valid and none should get erased or 
overlooked, it would be utterly discriminatory to say that some are more 
deserving to be expressed and listened to than others. In late May 2020, the 
killing of George Floyd in Minneapolis triggered major antiracism protests in 
many American cities. In the following months, the Black Lives Matter (BLM) 
movement in the U.S., reinvigorated by this tragedy, spread to other parts of the 
Western world. In the U.K., this led in part to a shift in the public’s attitude 
toward British colonialism. The governing body of Oxford’s Oriel College, for 
example, voted to remove the statue of Cecil Rhodes on its campus in June 
2020. An essay in the London Review of Books lauded this move and urged 
more antiracist movements in British higher education.” 

Arguably, Canterbury Christ Church University rightly removed its history 
professor from his visiting position for his recent racist statement, “So many 
damn blacks in Africa, to avoid fostering a discriminatory environment.” Yet 
lawful expressions critical of the BLM concept or movement sometimes also 
got suppressed and their speakers risked punishment. At the height of the BLM 
movement in Britain, people saying “All Lives Matter,” regardless of their intent, 
were harshly criticized by some BLM supporters for what they considered to be 
ignorance, dismissiveness of hardships suffered by black people, or downright 
racism. A scholar in black slavery, for instance, pointed out that black people in 
Western nations experienced “unique suffering” and suffered wrongs that these 
societies have yet to address.” The phrase “all lives matter? he argued, acts to 
“diminish and suppress the voice of black people challenging the status quo” 
and so could only have been made on “bad faith”? Throughout Britain and 
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elsewhere, many BLM supporters tended to share this sentiment. For example, 
some black students at the University of Sussex criticized the university's public 
statement acknowledging the BLM as a BAME (Blacks, Asians, and Minority 
Ethnic) issue and not as a movement about the unique problems faced by black 
students.” A lecturer at Plymouth University was put under investigation by 
the university authority for tweeting “all lives matter,” among other things, on 
his Twitter page. The university soon dropped the investigation and reaffirmed 
its members’ right to challenge prevailing orthodoxies.”° 

Insinuating that people are racist or acting in bad faith merely for disagree- 
ing with the “Black Lives Matter” concept or movement unfairly suppresses 
constructive criticisms, especially from people in other racial groups.’”* It dis- 
misses sincere concerns that this phrase creates a hierarchy of oppression, in 
which black people suffer more and thereby deserve more sympathy and sup- 
port than other races. In addition, it is presumptuous to believe that only black 
experiences are unique and those of other races are not. For example, there are 
Asian immigrants who survived traumas before moving to Western nations 
and continued to struggle in their new homes, and whose sufferings may sim- 
ply be as “heavy and palpable” as those of black people.” Faulting these people 
for saying “Asian lives matter,” as some BLM activists do, would be to invalidate 
the “lived experiences” of Asians. Yet acknowledging that “Asian lives (or lives 
of any ethnicity who have suffered) matter” would ultimately lead to the con- 
clusion that “all lives matter.” Notwithstanding that “all lives matter” has been 
used by white supremacists to advance their racist agendas, many people saying 
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“all lives matter” may agree that black lives matter but want to stress that ulti- 
mately all lives are equal and matter just as much. Although Plymouth Univer- 
sity affirmed its members’ right to free speech, the incident is a chilling indica- 
tion of how criticism of prevailing orthodoxies might have been suppressed at 
other universities and not reported in the news. That some academics may have 
to bet their hopes on the new free speech bill to safeguard lawful expressions 
like “all lives matter” is unfortunate. 

Even more sadly, in some circles, “all lives matter” is considered racist, but 
“white lives do not matter” is not. In response to a banner flown over a Premier 
League football stadium that read “White lives matter Burnley; Priyamvada 
Gopal, an English professor of Indian descent at Cambridge University and a 
fellow of Churchill College, publicly tweeted, “Pll say it again. White Lives 
Dont Matter. As white lives,” “Abolish whiteness, and “Yes, all lives matter. 
White lives as white do not.” on her Twitter page.” Outraged readers launched 
an online petition to Cambridge, requesting that the university and its college 
“immediately discontinue their relationship with Ms. Gopal in the best interest 
of all students and the community at large” on the grounds of her “racist and 
hateful” statements.” Hateful messages targeting Gopal appeared on the peti- 
tion site, including one calling her “disgusting inside and out,” and another tell- 
ing her: “If you don't like white people, pack up your sh*t and go home. Prob- 
lem solved.” One was even mildly threatening: “On another note, kill yourself. 
Else someone might show you which lives really Matter :).’8° Calling these mes- 
sages “harassment,” Gopal urged people to report them to the website owner. 
Cambridge publicly denounced her attackers’ actions: “The University defends 
the right of its academics to express their own lawful opinions which others 
might find controversial and deplores in the strongest terms abuse and per- 
sonal attacks. These attacks are totally unacceptable and must cease.”*' Gopal 
later claimed that her tweets were meant to oppose “the concept of whiteness— 
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the societal structure that presumes the superiority of white people” rather than 
to attack white people.* 

Because Gopal’s tweets were misleading, Cambridge was wrong to put the 
entire blame on her attackers. While people well versed in critical race theories 
may have been able to connect “White Lives Don’t Matter. As white lives” and 
“Abolish whiteness” with what she claimed to be an attack on the “concept of 
whiteness” as a “societal structure,’ the general audience likely took her tweets 
literally and interpreted them as attacks on the white race, hence racism by its 
very own definition. Gopal should have foreseen the confusion and outrage 
they caused and not withheld their proper contexts. Without those contexts, 
remarks on her tweets were only understandable. The request that she kill her- 
self, which sounded abusive and threatening, could reasonably be taken as 
hyperbole motivated by disgust and disapproval. The other two hateful remarks 
were similarly disgust-ridden retaliation to what were reasonably perceived as 
attacks on white people as a group. None of these contained hate speech or 
harassment under British law. Neither did the petition to have her fired, which 
was a peaceful call for action despite the radical nature of the action itself. 
While Cambridge was right in upholding free speech and the right to express 
controversial opinions and discouraging personal attacks and abusive remarks, 
it should have also reflected on the causes of the attacks and advised Gopal to 
provide timely and proper contexts to her tweets. That the author of the tweets 
was a member of a racial minority group did not absolve her of personal 
responsibility or place her above constructive criticism. Most unfortunately, as 
the following example will show, Cambridge has not applied the same free 
speech standard to all its free speech controversies. 


Example 3 


While lawsuits involving academic speech violations have been extremely rare 
in the U.K., one such lawsuit could have been brought against Cambridge. In 
May 2019, Cambridge dismissed young sociologist Noah Carl from his position 
as Jackman Newton Trust Research Fellow at St Edmund’s College. Not long 
after Carl’s appointment in December 2018, more than 500 academics and 800 
students signed an open letter calling his research on race and intelligence “eth- 
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ically suspect and methodologically flawed” and urging the university to termi- 
nate his employment. This open letter prompted a petition, signed by 650 
academics, defending him on the grounds of free speech and academic free- 
dom.* The internal investigation team of St. Edmund’s College concluded that 
Carl's work “demonstrated poor scholarship, promoted extreme right-wing 
views and incited racial and religious hatred,’ that he “had collaborated with a 
number of individuals who were known to hold extremist views,” and that con- 
tinuing his affiliation as a fellow would risk allowing the college to be used to 
“promote views that could incite racial or religious hatred and bring the college 
into disrepute.’®> The college also apologized “unreservedly for the hurt and 
offence” felt by its members due to the appointment.** No irregularities, how- 
ever, were found in the recruitment process.®” By September 2019, Carl crowd- 
funded over 100,000 British pounds to support his legal action against Cam- 
bridge, both to restore his own reputation and to protect the rights of other 
scholars persecuted for challenging prevailing orthodoxies.** 

Given that no irregularities were found in Carls recruitment and his 
appointment was merit-based, it is worth looking into his research to deter- 
mine whether the termination of his fellowship was justified. Indeed, Carl 
seems to be a highly accomplished researcher, as shown by his numerous pub- 
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lications in reputable mainstream academic journals. What caused great con- 
cern were his articles in Open Quantitative Sociology & Political Science, consid- 
ered a “pseudoscience factory-farm” and for whom he also served as a reviewer, 
and Mankind Quarterly, labeled a “white supremacist journal?™ Among his 
five publications in the former journal, which Cambridge likely considered to 
promote ethnic and religious hatred, one found that the public’s opposition to 
immigrants of different nationalities in the U.K. correlates strongly with immi- 
grant arrest rates, thereby concluding that the public’s beliefs about the likeli- 
hood of arrests among different immigrant groups may be reasonably accu- 
rate.*! Two found that larger Muslim populations in Western countries correlate 
strongly with a higher number of Islamist terrorist attacks in those countries.” 
His only publication in the latter journal tested Federico R. Leén’s and Mayra 
Antonelli-Ponti’s theory that regions of countries subject to higher levels of UV 
radiation tend to have lower average IQs and found that it does not apply to the 
U.K.” Carl also spoke twice at the London Conference on Intelligence and col- 
laborated with fourteen other attendees on a letter defending this conference 
against what they considered mischaracterization by the media.” His prolific 
research on two difficult subjects, namely, whether immigration has led to 
higher crime and intelligence studies, triggered protests about his appointment. 
As his article in Evolutionary Psychological Science argues, the societal costs of 
discussing certain topics have not proven to inevitably outweigh its benefits, 
and stifling debate around taboo topics can do active harm and is not ethical.” 
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It is challenging to determine whether the social costs of his research outweigh 
its benefits. As another of his studies shows, academia is dominated by left- 
wing views:”° writing about what left-wing academics consider taboo topics 
finally cost him his job. 

Absent substantial proof that Carl conducted his research in bad faith and 
with the intention to promote racism and Islamophobia, St. Edmund’s College 
should have given him the benefit of the doubt, rather than punishing him and 
violating his right to academic free speech. While stating as a ground of dis- 
missal that Carl “had put a body of work into the public domain that did not 
comply with established criteria for research ethics and integrity,” it did not 
specify whether his research methods or the topics, or both, were at issue.” If 
the former were the problem, the university should have considered his junior 
status, helped him to identify the flaws in his methods, and advised him to 
submit his work to mainstream academic outlets with vigorous peer review 
processes. On the other hand, if the university had taken issue with his research 
topics or results, or both, it essentially implied that people must steer clear of 
these topics, or else make statements that contradict Carl’s findings and lend 
support to orthodox—in this case liberal—ideologies. Certainly, academic free 
speech is subject to hate speech and discrimination laws. Carl’s findings and 
conclusions nonetheless cannot be fairly described as racist or Iskamophobic. 
His belief in the reasonable accuracy of the public’s beliefs about the likelihood 
of arrests among different immigrant groups is a far cry from stating that racist 
stereotypes are rational or justified.’ Likewise, saying that larger Muslim popu- 
lations in Western countries correlate strongly with higher number of Islamist 
terrorist attacks in those countries does not promote religious hatred, not only 
because Muslims are a highly diverse group but also because numerous factors 
other than religion could contribute, and likely have contributed, to this cor- 
relation. Above all, he claimed to have never produced original research in the 
field of intelligence studies or stated that genetics account for group differences 
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in IQ—a claim that is attested to by his research and interviews.” Any attempt 
by extremists to misuse his research for their own agendas would not have been 
his fault. 

Undoubtedly, Carl should have steered clear of taboo topics and focused on 
“safe” research studies whose results would not challenge orthodoxies, if keep- 
ing his job had been his top priority. As controversial as his works may be, it 
would nonetheless be unfair to equate the termination of his appointment with 
a Canadian university's dismissal of its professor for publishing a racist book: 
his studies might be prone to being exploited by the extreme right, while the 
Canadian professor’s book argues that white people are superior to all other 
races and immigrants of minority backgrounds are destroying Canada (see 
chapter 9). In March 2021, Carl announced his settlement with Cambridge on 
undisclosed terms.!°° Should Carl have taken the university to court, the British 
judge, depending on his background, might have lacked the expertise to evalu- 
ate his publications and perceive the nuances in his arguments. If so, he would 
have lost—even if the free speech bill becomes law. Nonetheless, even if Carl 
was handsomely compensated, the settlement was hardly a victory for him or 
for academia, considering that he should never have been dismissed from his 
position, nor should his reputation ever have been tainted in the first place. 

Carl’s dismissal was by no means the only case in which Cambridge stripped 
scholars of their platforms. In March 2019, it rescinded its offer of a two-month 
fellowship to Jordan Peterson, a professor of psychology at the University of 
Toronto (a full account of his work, media appearances, and public engagement 
is given in chapter 9).'°' When Peterson applied for a fellowship at its Faculty of 
Divinity and was initially granted an offer, he was already famous as a best- 
selling author and public intellectual who openly protested the “gender-neutral 
pronoun bill” recently passed in Canada.'° Other than saying that his fellow- 
ship was rescinded “after a further review,’ Cambridge’s spokesperson refused 
to provide a clear explanation. It nevertheless emphasized that “[Cambridge] is 
an inclusive environment,’ that all its staff and visitors are expected to uphold 
the principles of inclusiveness, and that there is “no place” for anyone who can- 
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not.'° Cambridge Vice-Chancellor Stephen Toope soon issued a statement 
revealing that the divinity faculty disinvited Peterson after it discovered a pho- 
tograph of him posing with his arm around a man wearing a T-shirt that bore 
the slogan, “Tm a proud Islamophobe,” and determined that Peterson went 
against the divinity faculty’s goal to promote interfaith understanding.'™ Its 
students’ union expressed relief at this decision, deeming the fellowship offer “a 
political act to associate the University with an academics work” and judging 
Peterson’s work and views as “not representative of the student body” but rather 
standing “in opposition to the principles of the University?! On January 21, 
2021, Cambridge clarified that the decision to rescind the fellowship was not a 
result of any backlash from its members and students, but made by the Research 
Committee of its Faculty of Divinity “prior to and independently of the receipt 
of any external comment on the matter by other university staff or students.”!° 

Whether Peterson's views and works violated the principle of inclusiveness 
is up for debate.'°” Assuming Peterson's guilt (Islamophobia) by his association 
with a man who appeared to be an Islamophobe, when that association was 
based on nothing more than his appearance with the man in a photograph, was 
logically fallacious. As well, considering that he likely took countless pictures of 
people with whom he may not even be acquainted and whose T-shirt slogans 
he may not have paid attention to, the decision to disinvite him was irrational 
and reflected poorly on the divinity faculty. Cambridge's late disclaimer also 
smacks of desperation. Because its earlier admission that its decision was moti- 
vated by Peterson's failure to uphold the principle of inclusiveness coincided 
with his opponents’ complaints, both in content and timing, the disclaimer 
raises reasonable suspicion about the role that members external to the divinity 
faculty played in the decision and the university’s attempt to cover up its 
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appeasement of his opponents. The students’ union’s belief that the works and 
views of invited scholars—not only employed academics—need to be “repre- 
sentative of the student body” and to reflect the values of the university imposes 
unnecessary restrictions on free speech and academic freedom. It may be 
excusable for young and idealistic students to hold such authoritarian views, 
but it’s inexcusable and utterly presumptuous for seasoned academics to 
demand that invited scholars or employed academics toe their party line.!° 
That a world-renowned university might have pandered to such authoritarians 
is deeply concerning. 

If Cambridge wants to turn itself into a gigantic safe space where no one 
would feel hurt and offended and to eliminate the presence of people who 
might have collaborated with “extremists,” it must lead by example to avoid 
accusations of double-standards and hypocrisy. It must take reasonable steps to 
avoid offending all Muslims and other minority groups. At the very least, it 
must stop taking funding from Chinese state-owned companies and terminate 
all collaborations with entities that are affiliated in any way with the Chinese 
government—isn't there enough documented evidence of its genocide of Mus- 
lim Uyghurs in western China and gross human rights violations elsewhere? It 
must also expel rabidly nationalistic students from China who regularly and 
habitually assault people challenging their beliefs. Failing to do any of these 
indicates its belief that some extremists deserve to be excused and even wel- 
comed, while ethnic minority groups oppressed by China deserve less or no 
protection from hurtful words and bodily harm. As important as international 
collaboration and student diversity are to a world-class institution, they do not 
justify pandering to a hostile foreign government or convenient dismissals of 
its atrocious acts. 

Interestingly, though, Cambridge implemented a new free speech policy 
before its statement concerning the fellowship revocation—a policy that hope- 
fully will help redeem its reputation and align its position with the govern- 
ment’s free speech pledge. In December 2020, the university governing body 
voted by a large majority to reaffirm the importance of free speech on its cam- 
pus amid concerns about censorship and persecution in a rising climate of 
fear.” It overturned proposals to require staff, students, and visiting speakers 
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to remain “respectful” of the views and “identities” of others, on the ground 
that this requirement would block controversial ideas and debates.'!° The 
revised guidelines instead require its “staff, students and visitors to be tolerant 
of the differing opinions of others,’ to ensure protection of the right to express 
“controversial or unpopular opinions within the law, without fear of intolerance 
or discrimination”!!! To that end, those invited to speak at the university “must 
not be stopped from doing so” as long as their conduct remains within the 
law.'?? Hence, the university “will not unreasonably either refuse to allow events 
to be held on its premises or impose special or unreasonable or onerous condi- 
tions upon the running of those events?!" It “may only restrict speaker events 
given a reasonable belief that such events are likely to involve speech that vio- 
lates the law, that falsely defames a specific individual, that constitutes a genu- 
ine threat or harassment, that unjustifiably invades substantial privacy or con- 
fidentiality interests, or that is otherwise directly incompatible with the 
functioning of the University? ™* 

It was fortunate that Cambridge's governing body voted down the initial 
proposals. Respect is earned rather than taken for granted. Compelling people 
to respect people, views, or ideas is at least as authoritarian as compelling them 
to make prescribed expressions. Cambridge’s new policy requiring tolerance of 
different opinions allows its members to act “respectfully” to people embracing 
opinions that they do not agree with without harboring actual respect for them 
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or their opinions. After all, being respectful and showing real respect—what 
the original proposal was intended to foster—are not always the same. One can 
harbor zero respect for people and yet remain respectful—or civil to be more 
precise—to them or in their presence. 

Unsurprisingly, Cambridge’s new policy was not welcomed by all its mem- 
bers. Two Cambridge academics, in an op-ed that is rife with contradictions 
and ironies, fervently argue that it will do more harm than good, rehashing the 
clichéd argument that universities should carry out their duty to filter out 
“flawed thinking” and ideas “historically rejected in both academic debate and 
popular deliberation,’ so that free speech does not to become “a Trojan horse” 
for “retrograde ideas” and “discriminatory, hateful or discredited viewpoints 
that explicitly target racial and sexual minorities.”'!* However, given that uni- 
versities are places, as they claim, where “ideas and opinions are constantly 
evaluated for their adequacy and credibility, it is counterproductive to hastily 
and conclusively label as “flawed thinking” opinions and ideas diverging from 
one’s own or mainstream ideologies. The authors are especially critical of the 
new policy’s removal of university members’ right to “justifiably” deplatform 
those “whose work is found to have been fraudulent, plagiarised, defamatory, 
threatening or, indeed, incompatible with an institution committed to an equal 
and inclusive environment.”!’® This criticism nonetheless cannot get any flim- 
sier: “threatening” is subjective and vague, unless it means physical threats, 
which, together with fraudulent, plagiarized, and defamatory expressions, are 
already prohibited by laws and university policies, and therefore do not need to 
be deplatformed.''” Their claim that “the new ban [on deplatforming] essen- 
tially amounts to the compulsory platforming of discredited or discriminatory 
views” is logically flawed, and erroneously equates banning suppression of 
expression with actively affirming that expression.'!® Ironically enough, they 
urge the university to remain “alert to the damage being wrought by vested 
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interests who seek to engineer specific ideological outcomes.”'!? They are seem- 
ingly unaware that there is no better way to facilitate certain ideological out- 
comes by deplatforming, in various ways, views that do not align with one’s 
politics or opinions because they are deemed “threatening” according to vague, 
ill-defined standards.’ All is not lost—the op-ed is right on one issue: ideo- 
logical engineering is something to which Cambridge must stay alert and 
against which it must keep fighting to live up to its fine reputation. 

Cambridge's announcement of its new policy was followed by urgent calls 
for Peterson to be reinvited to its campus. As the author predicted, the univer- 
sity authorities did not go so far as to withdraw its poor decision. Nonetheless, 
Peterson was reinvited, this time by a senior faculty member of the Faculty of 
Divinity, to Cambridge for two weeks in November 2021 to participate in 
research seminars on the relationship between the philosophy of religion and 
the psychology of religion, the challenges of interpreting sacred texts, and the 
place of religion in society.’*! This roughly coincided with the announcement 
by Cambridge's vice-chancellor—who publicized the reason for terminating 
Peterson's earlier fellowship—of his retirement from his role in 2022, which cut 
his seven-year tenure two years short.!”” 


Example 4 


Given the popularity of Twitter use among academics, the instances of free 
speech disputes originating from Twitter posts, which are often short and 
sometimes lacking in context, will likely rise. On October 26, 2020, Tarek 
Younis, a Muslim lecturer at Middlesex University, responded to King’s Col- 
lege London (KCL) professor Peter Neumann’s Twitter post attributing the 
“gradual implosion of French society” to terrorism, and suggested that the 


119. Priyamvada Gopal & Gavan Titley, The Free Speech Row at Cambridge Will Restrict, Not Expand, Free 
Speech, THE GUARDIAN (Dec. 18, 2020), http://www.theguardian.com/commentisfree/2020/dec/18 
/free-speech-row-cambridge-restrict-expression-minorities-freedom-thought 

120. Ironically enough, the authors find that the International Holocaust Remembrance Alliance's defini- 
tion of “antisemitism” overbroad and Cambridge's wholesale adoption of this definition is problem- 
atic and threatens free expression. It seems that they are concerned about the suppression of free 
expression only if their own expression risks being suppressed. Arguably, a policy allowing all ex- 
pressions that are not harassment, hate speech, discrimination, or otherwise illegal can avoid any 
potential inconsistency resulting from the authors’ very own ideological biases. 

121. Bethan Moss, Controversial Professor Jordan Peterson to Return to Cambridge after Being Disinvited 
in 2019, VARSITY (Oct. 1, 2021), http://www.varsity.co.uk/news/22119 (last visited Jun. 17, 2022). 

122. Georgia Goble, A Farewell from Toope: The Vice-Chancellor’s Tenure So Far, Varsity (Oct. 1, 2021), 
http://www.varsity.co.uk/news/22113 (last visited Jun. 17, 2022). 


182 / IN DEFENSE OF FREE SPEECH IN UNIVERSITIES 


actions of the French state may also have caused the divisions.!*? Neumann 
responded: “Nothing justifies killing innocent people. I hope we can at least 
agree on that. Or do we not?” Younis did not respond except to post on Twit- 
ter the following day explaining his disappointment in Neumann’s response 
and calling it an example of Islamophobia.'** Within a few days, immediately 
after the terrorist attack in Nice (France), Neumann again took to Twitter to 
openly ask Younis in a series of messages why he was silent on the attack and 
whether he would stand with France’s view on freedom of expression, this 
time tagging Younis’ employer in these open messages. He demanded 
answers even when others presented evidence that Younis had already 
expressed dismay over the killings.!*° 

Younis called Neumann’s response not “simply’ abuse,” but “a pretty open 
and callous threat” to his employment at Middlesex University.” In an open 
letter to KCL, a group of academics, researchers, and activists accused Neu- 
mann of “ethically and morally objectionable” conduct, “clear and unequivocal 
display of Islamophobia,’ and abuse of his power to “intimidate and harass a 
junior scholar at another university’ ”’ The letter considered racist and Islamo- 
phobic Neumann’s expectation that a Muslim scholar should first agree that 
“nothing justifies the killing of innocents” and then answer questions on the 
Nice attacks." That a renowned counterterrorism professor would only 
address his questions to Muslim scholars suggested that he was indicating that 
their religious beliefs were connected to the political points they made.!”? What 
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was even more alarming, the letter argued, was Neumann’ attempts to provoke 
conflicts between a Muslim academic who writes about terrorism and his 
employer.'*° Hence, Neumann’s apology for his “tone” in questioning Younis 
attended neither to his racist and Islamophobic questioning nor to the fear of 
employment consequences that it caused, let alone to the potential harm and 
discrimination to which it subjected all his students and colleagues. 1°! 

To be fair, Neumann's question about the killing of innocent people cannot 
reasonably be construed as a display of Islamophobia. Moral people would 
agree that killing innocents is unjustifiable. Moreover, as condescending as its 
tone seems to be, the question might have been rhetorical—one motivated by 
his zealousness about counterterrorism and his hatred of terrorist violence. His 
messages pressuring Younis for opinions on the Nice attack and France’s view 
on freedom of expression were not inherently intimidating as long as they did 
not contain threats, because Younis easily could have ignored or blocked them 
outright. Arguably, even his “tone” may not be the issue, given how difficult it 
would be to fully determine one’s tone on Twitter. What crossed the line and 
made his messages bullyish and threatening, regardless of his intent, was his 
tagging Younis’s employer in those messages. In doing so, he undermined You- 
niss freedom of speech by pressuring him to reveal his stance on the topic 
despite his right to remain silent. By bringing his employer into the conflict, 
Neumann even indicated that Younis’s refusal to speak up or agree with the 
French government made him an apologist for Islamist terrorism and unquali- 
fied for his position at Middlesex. To supplement this analysis with an analogy: 
imagine a scenario in which Hong Kong pro-democracy protesters were 
assaulted by rabid Chinese nationalists and the attack was found to be insti- 
gated by the Chinse consulate. It would be improper for an angered Hong Kong 
professor to pressure a colleague of Chinese descent to give opinions on Twitter 
by tagging his employer, so long as the Chinese colleague is not personally 
responsible for the attacks. If, however, the professor is affiliated with or a mem- 
ber of the Chinese consulate, the professor should be held answerable for the 
attack. (Ironically, though, the university likely would find the Hong Kong pro- 
fessor’s conduct, motivated by nothing but justice and concerns for national 
sovereignty and academic integrity, to be unacceptable, given the level of cor- 
ruption and pandering to the Chinese government it would take for an educa- 
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tional institution in a democratic nation to offer an appointment to someone 
from the Chinese consulate [see example 7 of this chapter]). In this case, KCL 
should coach Neumann about proper online etiquette and advise him to apolo- 
gize to Tarek, meanwhile emphasizing its commitment to free speech and civil 
dialogue. 


Example 5 


Among cases showing universities’ attempts to police their members’ expres- 
sions, one of the most atrocious and intriguing happened at the University of 
Warwick. In early 2014, Thomas Docherty, professor of English and compara- 
tive literature, was suspended by the university onde the charge of insubordina- 
tion, after accusations by Catherine Bates, who was then the department head, 
that he “undermined” her authority and showed “disrespect” to job candidates 
for a position at the department.!** While Warwick refused to discuss in detail 
the grounds for the suspension, news reports indicated that he disagreed with 
Bates over colleague submissions to the Research Excellence Framework and 
had a “heated discussion” over whether to create a new position in the depart- 
ment." Among the things he allegedly did that his accusers deemed to indicate 
“disrespect” to job candidates included “inappropriate sighing,” “making ironic 
comments; and “projecting negative body language” to them.'* It should be 
noted that Docherty had been a prominent critic of British higher education 
leadership and policy, namely the bureaucratization and marketization of its 
higher education and the declining role of the faculty in university governance. 
Besides writing for the British media,'* he authored For the University: Democ- 
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racy and the Future of the Institution, recognized as a book that “helps to make 
more people aware of the contradictory and short-sighted way that universities 
are now discussed and managed in Britain”! Warwick declared that “the dis- 
ciplinary allegations in no way relate to the content of the individual’s academic 
views or their views on HE [higher education] policy? "7 

When Docherty was finally cleared of wrongdoing at a formal tribunal run 
by Warwick in October 2014, he had been suspended for nearly nine months. 
During this period, he was prohibited from visiting its campus, contacting his 
colleagues and students, writing references for his students without permission, 
returning work to students, and providing guidance on their doctoral disserta- 
tions.” He was banned even from contacting students to cancel meetings after 
this suspension.'*? Unsurprisingly, he was also forbidden to attend in person a 
conference at which he was scheduled to speak.!° 

Warwick was wise to declare Docherty’s suspension unrelated to his out- 
spoken and well-received criticism of British higher education leadership and 
policy, whether or not his books and op-eds did anger Warwick’s administra- 
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tion to the extent that they contributed in part to his suspension. Punishing 
members of academia for criticizing the governance of universities, which is a 
worthy topic that can contribute to the betterment of their workplaces, would 
have been the most blatant form of violation of free speech and academic free- 
dom. Punishing Docherty for his earnest and well-informed opinions, more 
specifically, would have served as a deeply ironic indicator of the declining role 
of the faculty in university governance, whose dissent—even expressed in good 
faith—is met with suppression and punishment. 

Warwick's suspension of Docherty, nonetheless, could not be justified 
even on the stated grounds that he “undermined” the authority of the depart- 
ment head and showed “disrespect” for job candidates. Having disagreements 
and “heated debates” with colleagues is not only normal in work settings and 
can be vital to the betterment of the institutions, but it stems from the funda- 
mental right to freedom of thought and expression. Reports did not indicate 
that Docherty violated British law or university policies, or even behaved 
unprofessionally in expressing his disagreements or in debating with the 
department head. Assuming that Docherty did commit what were deemed 
disrespectful acts and should have treated job candidates with more tact and 
respect, penalizing professors for “making ironic comments,” “inappropriate 
sighing,’ and “projecting negative body language” could easily lead universi- 
ties down a slippery slope, as the definitions of all three—the latter two being 
nonverbal forms of communication—are highly subjective and contextual 
and drawing lines between acceptable and unacceptable conduct would be 
both challenging and futile. One might be inclined to compare Warwick's 
treatment of Docherty to Macalester College's termination of its professor's 
employment for her allegedly atrocious conduct, as detailed in chapter 8. It 
would, however, be erroneous to equate the two or even to consider them 
similar: the magnitude of the harm caused by Docherty’s lack of tact to job 
candidates, who were not his colleagues at Warwick and could have walked 
away from the interviews, could not compare to that caused by the allegedly 
abusive conduct of Macalester’s teacher to her students, whom she had a con- 
tractual duty to treat with respect and professionalism, with whom she inter- 
acted regularly, and whose speech was chilled due to the hostile classroom 
atmosphere fostered by her sheer unprofessionalism. 

Arguably, the tribunal’s verdict could not mitigate the damage that his 
wrongful suspension had inflicted on his and possibly his colleagues’ and stu- 
dents’ careers, as his correspondence with them was put on hold during the 
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nine months. Although Docherty was vindicated in the end, the whole incident 
might have had a chilling effect on free speech at Warwick, as at least some of 
its members likely had felt more inhibited in expressing their opinions during 
the period of suspension and even beyond. Unsurprisingly, both Docherty’s 
suspension and vindication were followed by calls to investigate and reform the 
university’s policies and procedures to ensure that its members would not be 
penalized for expressing their opinions and that future charges are dealt with 
speedily.'*' One can only hope that this case, as well as others, would persuade 
the public that the free speech crisis may not be a myth invented by the far 
right, or even a problem overstated by free speech advocates. Hopefully, the 
education bill, if passed, would put pressure on universities to be more circum- 
spect in asserting control over the expression of their members. 


Example 6 


In recent years, the Chinese Communist Party (CCP) has posed a growing 
threat to free speech in British universities. Measures taken to eliminate or 
even to resist this threat are long overdue. Yet university officials have been 
surprisingly tolerant of this hostile foreign force, which stifles free expression 
and chips away at the very core of British academia and democratic gover- 
nance. Their political and financial considerations, namely their attempts to 
foster good will between the nations and their reliance on Chinese money in 
the form of tuition and research funding, are but lame excuses. The passivity, 
complacency, and at times complicity of these universities betray a shameful 
lack of moral courage and integrity in the people who run them and have 
already undermined free speech in British academia and the nation’s demo- 
cratic governance. 

In 2008, the London Metropolitan University honored the Dalai Lama, the 
world-renowned Tibetan spiritual leader, for his promotion of world peace by 
awarding him an honorary doctorate degree.'** This was a courageous act as it 
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stood in direct opposition to the CCP, which saw the Dalai Lama as a secession- 
ist and traitor to China. Yet the university failed all its employees and students 
who embraced freedom of expression and academic freedom. When the Chi- 
nese embassy expressed anger at its actions and Chinese internet groups sug- 
gested a boycott of the university, the university’s vice-chancellor visited the 
embassy to apologize—not for honoring the Dalai Lama but for causing them 
“unhappiness” by its decision.'*? This was a shameful act that should never have 
been undertaken, even as a token of diplomacy. Apologies from a British uni- 
versity, supposed to be making its decisions independently from foreign 
regimes, would be readily taken as a sign of weaknesses by the CCP, which it 
would exploit in its continued attempt to pressure British universities to con- 
form to its ideologies and to dominate the United Kingdom. 

Indeed, mounting evidence suggests that the CCP has already taken advan- 
tage of the weaknesses of British universities and some of their academics. 
Aside from putting financial and political pressure on universities, the CCP has 
bribed their researchers to censor their speech as part of its attempt to expand 
its dominance. British university professors have reported being asked by the 
Chinese embassy and consulates to tone down lectures and avoid controversial 
topics related to China, such as the “3Ts” (Tibet, the Tiananmen Square Mas- 
sacre, and Taiwan), in exchange for visas to China to conduct fieldwork.'“* One 
British university professor disclosed that his failing to speak positively about 
China led to his visa being revoked." It would be fair to surmise that some 
researchers have chosen to trade their fundamental right to free speech in 
exchange for visas, fieldwork opportunities, and resources. One cannot wonder 
whether quality—or real—research could have been produced with compro- 
mised academic integrity. 

Not infrequently has the CCP as well as its supporters combined political 
and financial pressure with verbal and physical assaults to exert dominance on 
British universities. In 2019, when large-scale pro-democracy protests broke 
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out in Hong Kong, Hong Kong students who peacefully expressed their solidar- 
ity on numerous British university campuses were assaulted, often physically, 
by supporters of the CCP. At Cambridge University, a Hong Kong student 
received death threats from his fellow students from China for organizing the 
protests. On Aston University’s campus, Hong Kong student protesters 
reported being followed around by older Chinese men filming them with a 
camera, and one student claimed to have been grabbed by a Chinese man who 
tried to remove the mask he wore to hide his identity.” In general, however, 
British universities have disgracefully refused to defend Hong Kong students’ 
right to peacefully protest, such as by issuing a public statement to denounce 
the assaults, let alone seriously investigating these matters and penalizing those 
committing them. Some universities even facilitated their suppression of 
democracy protests. At Warwick University, security staff removed a popular 
protest image of a pig put up by Hong Kong students after Chinese students 
played the race card and filed an out-of-context racism complaint about it." At 
York University, Hong Kong students were asked by security staff to remove 
protest materials that Chinese students found “offensive,” but which contained 
no hate speech or discriminatory message.!”” 

In the face of financial and political pressures and physical violence from 
the CCP and its supporters, taking a strong stance against its interference with 
academic free speech and penalizing bullyish conduct are not enough. Ideally, 
lawsuits should be filed against the university authorities who bow to pressure 
from the CCP and its cronies, to enable British courts to set precedents under 
current laws or the new free speech bill that may become law. Less radical 
actions would include de-ratifying and banning clubs such as the Chinese Stu- 
dents and Scholars Association, which are well funded by the CCP and essen- 
tially serve as its foreign arms that facilitate the suppression of democracy pro- 
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tests on Britain soil.'°° This wise and resolute step, pioneered by a Canadian 
university, has yet to be taken by any British university. Yet these associations 
are by no means the only ones that must be eliminated. As the next example 
shows, the CCP’s infiltration of British academia has become so deep that Brit- 
ish universities have become breeding grounds for its agents and lackeys. 


Example 7 


The Confucius Institutes (CIs) on British university campuses have become a 
subject of great controversy. British politicians were made aware that these Chi- 
nese state agencies, which purport to promote Chinese culture by offering Chi- 
nese language and cultural programs, are arguably a tool for the Chinese gov- 
ernment to spread its propaganda in the Western world, to suppress criticism 
of China on Western university campuses, and possibly to conduct industrial 
and military espionage and spy on members of academic communities. Because 
of the very nature of CIs, the threats they pose to freedom of speech and aca- 
demic freedom, and their attacks on the democratic governance of the nation, 
they must be closed. Indeed, they should never have been allowed to operate in 
the first place. 

CIs are public educational partnerships between colleges and universities in 
China and those in other countries, named after ancient Chinese philosopher 
Confucius (551-479 BC) and with the stated goal to promote Chinese language 
and culture, facilitate cultural exchanges, and provide information about con- 
temporary China. Officials from China have compared them to language and 
culture promotion organizations, such as Britain’s British Council, France’s 
Alliance Français, and Germany’s Goethe-Institut.'*! Since the first CI was set 
up in late 2004 in Seoul, South Korea, hundreds have opened in various coun- 
tries around the world, including Japan, the U.K., the U.S., and Canada.” Han- 
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ban (the Office of Chinese Language Council International, an affiliate of the 
Chinese Ministry of Education), which is partially responsible for their funding 
and arrangements, claims to take a hands-off approach towards their manage- 
ment.'*? Hence, individual universities, which shoulder the rest of the funding, 
are said to be primarily responsible for their management, with Chinese part- 
ner universities providing many instructional materials and teachers to CI- 
hosting universities.!>* 

There has been much disagreement over the degree of autonomy that host 
universities have enjoyed in running their CIs. Faculty members of some host 
universities reported making all decisions regarding the topics and guest speak- 
ers for events at their institutes. Some were even able to host conferences and 
programs critical of the CCP.'°° At other host universities, however, faculty 
members were pressured to avoid contentious topics like human rights abuses 
in China. Even more outrageous forms of interference include the removal of 
literature about Taiwan on a professor's door by a CTs Chinse director and the 
attempted removal of information about Taiwanese institutions from an inter- 
national conference brochure by another CI's chief executive who also served as 
Hanban’s representative.!°° 

Since 2010, many universities in different countries have wisely terminated 
their contracts with their Cls. In June 2014, the American Association of Uni- 
versity Professors issued a statement urging American universities to terminate 
their collaboration with the CI unless these universities have unilateral control 
of the academic affairs, that the teachers in CIs enjoy the same academic free- 
dom enjoyed by other faculty members, and that the agreements between uni- 
versities and CIs are available to the community.'*”? Numerous universities 
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156. E.g., Agreements Establishing Confucius Institutes at U.S. Universities Are Similar, but Institute Opera- 
tions Vary, U.S. GOVERNMENT ACCOUNTABILITY OFFICE (Feb. 2019), http://www.gao.gov/assets/700 
/696910.pdf (last visited Jan. 25, 2021); Beijing’s Propaganda Lessons: Confucius Institute Officials Are 
Agents of Chinese Censorship, WALL ST. J. (Aug. 7, 2014), http://www.wsj.com/articles/beijings-prop 
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TION OF UNIVERSITY PROFESSORS (Jun. 2014), http://www.aaup.org/report/confucius-institutes (last 
visited Jan. 26, 2021). 
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heeded the call, before the U.S. Department of State, under the Trump presi- 
dency, aptly and courageously designated the Confucius Institute U.S. Center as 
a “foreign mission” of the Chinese government in August 2020." In January 
2014, the Canadian Association of University Teachers urged Canadian univer- 
sities and colleges to cease ties with the CI.'°° This precipitated the closures of 
numerous CIs in the country in the years that followed.'® While Joe Biden, 
upon becoming the U.S. president, withdrew the policy requiring universities 
and K-12 schools certified to host foreign exchange programs to disclose con- 
tracts and partnerships with or financial transactions from Confucius Institutes 
or Confucius Classrooms—a withdrawal that was a gross injustice to the US. 
and its long-standing democratic traditions—no Canadian government has 
never mustered up enough moral courage to call a spade a spade, let alone 
denounce these foreign state agencies. 

On the contrary, CIs seem to be increasing their influence in Australian and 
New Zealand universities, the disastrous consequences of which have regularly 
made shocking headlines. Sadly, evidence from the past few years indicates that 
some universities might have been complicit in or even actively enabled foreign 
interference and their erosion of academic independence. The University of 
Queensland, for instance, has allowed its CI to cofund several classes. One such 
class, “Understanding China,’ was designed by an economics lecturer who had 
received a fellowship from the Chinese government and contains course mate- 
rials that can fairly be considered Communist Party propaganda.'© The CIs 
director even nominated China’s consul-general in Brisbane to serve as an 
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VERSITY TEACHERS (Jan. 2014), http://bulletin-archives.caut.ca/bulletin/articles/2014/01/canadian 
-campuses-urged-to-end-ties-with-confucius-institutes.html (last visited Jan. 26, 2021). 
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adjunct professor, who later praised Chinese students for attacking anti-Beijing 
protesters on the university campus.'® An undergraduate student who rightly 
protested against the institute and the university’s vice-chancellor for enabling 
massive interference by the CCP, as well as against the CCP for its human rights 
abuses, was suspended by the university for “misconduct,” a fiasco that ended 
in his lawsuit against the university and its administrators.'* In 2020, the CI’s 
director at the University of Auckland filed a formal complaint against a China 
specialist at the University of Canterbury for coauthoring an extensively 
researched article and parliamentary submission raising concerns about the 
ties between New Zealand academics and universities in China engaged in 
defense research, suggesting that Kiwi-developed technology could end up 
being used by the Chinese military.’® Fortunately, Canterbury dismissed the 
complaint upon finding that the scholar’s work met all obligations stated in the 
university policy and the Education Act 1989.166 

At present, there are almost thirty CIs in the U.K., more than in any other 
European country.'®” A 2020 parliamentary report indicates that the CCP has 
tried to use CIs to shape the agendas of host universities and limit academic 
activities on British university campuses. One example happened at the Univer- 
sity of Nottingham, where academics were pressured to cancel events relating 
to Tibet and Taiwan after complaints from Chinese CI officials." Another 
example showed Chinese CI officials confiscating academic conference papers 
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that mentioned Taiwan.'® In addition, an investigation conducted by a major 
British newspaper reveals that the CI at the University of Leeds, branded as the 
“Business Confucius Institute” provides free Chinese culture and language 
courses for British government officials and business executives who plan to 
visit China, and its dismissal of any conflict of interest entailed by this arrange- 
ment betrayed its attempt to foster political influence in the U.K.!” In light of 
what happened in the U.K. and other countries, neither ensuring that the cur- 
riculum taught in CIs is “balanced, independent, holistic, and comprehensive” 


171 would be a sufficient condition 


nor reviewing all current related agreements 
for them to continue their existence in British universities. Both strategies 
naively and vastly underestimate the CCP’s aggression in seeking dominance 
over the free world. Closing them all is the only solution. 

It might be argued that not all cultural events hosted by CIs have been 
problematic: some likely have been beneficial. Yet the benefits of some events 
neither outweigh the potential harm of others nor justify the operation of 
Chinese state agencies in British universities, not least democratic Britain. 
Back in 2010, still clueless about the history and nature of CIs, the author of 
this book accepted an invitation to a large-scale writers’ event organized by a 
Clin Scotland.'” To be fair, the author cannot recall criticisms of the Chinese 
government, whether coming from guest speakers or attendees, being cen- 
sored at that event, which celebrated writers in English, invited not only Chi- 
nese but also Scottish and Indian writers among its numerous guests, and 
catered to both university and high school students. Notwithstanding the 
benefits of cultural conversations and new friendships at events like this one, 
they did not preclude the possibility that conversations on taboo subjects may 
be hushed or pro-CCP propaganda may be presented as objective accounts of 
China at other Cl-organized events. Invitees may be tempted by the free 
flights, accommodations, and meals generously offered by CIs to form favor- 
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able impressions of them and China, dismiss their problematic agenda, or 
even help spread CCP propaganda. Even assuming that every single event has 
been beneficial and noncensorial, the very presence of such state agencies on 
university campuses still poses a threat too big to be dismissed. Nothing 
might prevent these state agencies from interfering with free speech or aca- 
demic freedom on other occasions, one example being to facilitate spying on 
dissidents, or, more generally, to put members of academic communities in 
reasonable fear of persecution and threats to personal safety.'”* 

Criticisms of CIs by no means equate to criticisms of traditional Chinese 
culture and language or vilification of international students and immigrants 
from China. They aim to bring awareness to the fact that these government 
branches are not at all necessary for the promotion of Chinese culture and lan- 
guage. Just as Alliance Français and the Goethe-Institut are not the only places 
where French and German learners go, there is no lack of opportunities both 
on- and off-campus to learn Chinese. Where such opportunities may be absent, 
universities can invest in their own Chinese-language programs and businesses 
and organizations staffing native or proficient Chinese speakers with no ties to 
the CCP can be set up for such purposes. Indeed, the argument that state agen- 
cies are necessary to promote language or culture is flimsy at best. If state agen- 
cies were necessary, how could people from different backgrounds in Taiwan 
and British Hong Kong have become proficient Chinese speakers, some even 
acquiring profound knowledge of traditional and contemporary Chinese litera- 
tures? Given how traditional Chinese culture and the Chinese language itself 
have been unfairly appropriated and corrupted by the one-party state to 
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advance its agendas and buttress its regime,'”* one can fairly surmise that learn- 


ing the Chinese language, culture, and literature at organizations or businesses 
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unaffiliated with the CCP would be more beneficial and relaxing, and the 
knowledge acquired—relatively untainted by toxic one-party ideologies— 
much less biased and far more authentic. 

In 2020, the Chinese government transferred the management of CIs from 
Hanban to a nonprofit organizations formed by twenty-seven universities and 
other Chinese organizations, and rebranded the CIs as “centres for language 
education and cooperation; in an attempt to lessen the suspicion they have 
drawn over the last few years.’ Yet, “what's in a name?” To parody Shake- 
speare’s famous line,'”° that which we call a pile of dung by any other name shalt 
smell as foul. Closing CIs will not violate freedom of speech or the academic 
freedom of its members, people interested in Chinese language and culture, or 
even Chinese immigrants and students, some of whom, despite their enjoy- 
ment of liberties on British soil otherwise denied to them in China, uncritically 
embrace the CCP. On the contrary, eliminating these propaganda machines— 
which have been bred by a stealthy rogue state and complacent British 
universities—will protect the freedom to criticize the CCP, support those it has 
persecuted and oppressed, and learn Chinese culture and language untainted 
by party ideologies. 


Watching out for signs of infiltration by the CCP as well as other hostile govern- 
ments, nipping its toxic influence in the bud, and disallowing it and its agents to 
exploit Western liberal concepts like diversity and tolerance to advance its illib- 
eral agendas are important steps in safeguarding British academia. This should 
form part of the much-needed campaign to protect free speech in universities, 
which, despite constant denials by many critics, has been under severe attack in 
the United Kingdom. Amid the uncertain future of academic speech in the U.K., 
one must remember that even if every person has a price, the sanctity of aca- 
demia and democracy is priceless and must not be traded for money, superficial 
friendships, or twisted ideas of peace and harmony. 
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CHAPTER EIGHT 
The United States 


First Amendment, Speech Codes, and Promising 
but “Not Quite There Yet” Results 


The Supreme Court of the United States has affirmed the fundamental impor- 
tance of free speech to American universities. Whereas the First Amendment 
applies only to public universities, courts have relied on a contract theory to 
determine that private universities must also live up to promises of free inquiry 
made to students. Over the years, courts have found speech codes at some pub- 
lic universities to be unconstitutional for being overly broad or vague, or both. 
In addition, speech policies at private universities are not completely immune 
from constitutional challenges. 

Despite the legal mechanisms for protecting free speech at both public and 
private universities, cases abound where attempts to deplatform or disinvite 
speakers succeeded. To make matters worse, some universities terminated or 
considered terminating the employment of professors who challenged domi- 
nant ideologies. Others denied support to members harassed or threatened for 
expressing constructive criticisms of those ideologies. Fortunately, some uni- 
versities have managed to safeguard their members’ freedoms while seeking to 
prevent conduct that would amount to discrimination, unprofessionalism, and 
abuses of power. 

Recent years have seen numerous cases where not only students, but also 
university employees from China attempted to control the discourse on China 
in American universities and thereby undermine free speech and academic 
freedom on campuses. There were instances where Western liberal concepts of 
free speech, racial equality, and diversity were exploited to suppress expression 
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challenging the official narrative of the Chinese government or to camouflage 
unprofessionalism and misconduct, or both. Various examples, including that 
of the disgraced professor at Macalester College, show that American universi- 
ties have fared better in resisting these authoritarian intrusions and upholding 
their fundamental values compared to their Canadian and British counterparts. 
While their principled actions should be lauded, they need to muster more 
courage in “draining the swamp,’ Even if “every man has his price,”! and tuition 
money of students and other funding from hostile foreign nations help support 
American universities, these universities must set their prices high enough and 
must keep fighting off hostile forces that seek to jeopardize their very existence 
as institutions that are dedicated to free inquiry and free speech. 


I. The First Amendment, Contract Theory, 
and (Un)Constitutional “Speech Codes” 


In the United States, the right to free speech is protected by the First Amend- 
ment of the Constitution, which states that “Congress shall make no law. . . 
abridging the freedom of speech, or of the press.’ The Founding Fathers, or 
revolutionary leaders of the period when its political institutions were created, 
agreed that free speech was a fundamental freedom stemming from the inalien- 
able rights to “Life, Liberty and the Pursuit of Happiness” in the Declaration of 
Independence.’ James Madison, one of the founders who later became the 
fourth president of the U.S., asserted that the right to free speech was one of the 
“natural rights” in his introduction of the Bill of Rights to the first Congress.* 
These rights, which may not be alienated by the state, are distinguished from 
government-created civil rights. Free speech, which was never confined to 
speech about political matters, served as a means to other freedoms in found- 
ing documents.® 


1. See ROBERT BOLT, A MAN FOR ALL SEASONS, act 1 (a statement by character Richard Rich, who 
serves as a foil to Thomas More) (1954, 1957) 

2. U.S. Const. amend. I. 

3. Thomas West defines this period as roughly between 1765 and 1820. Thomas West, Free Speech in the 
American Founding and in Modern Liberalism, 21 SOc. PHIL. & POLY 310, 314-15 (2004). 

4. Thomas West, Free Speech in the American Founding and in Modern Liberalism, 21 Soc. PHIL. & 
PoL’y 310, 320 (2004). 

5. Thomas West, Free Speech in the American Founding and in Modern Liberalism, 21 Soc. PHIL. & 
PoL’y 310, 321 (2004). 

6. For example, the Mass Declaration of Rights, 1780, art. 41 states: “The liberty of the press is essential 
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The nationalization of free speech took much longer. The ratification of the 
Bill of Rights, which took place in 1791, was soon followed by major national 
free speech controversies surrounding the 1798 Sedition Act, antislavery speech, 
and antiwar speech during the Civil War.” These became crucial to the drafting 
of the Fourteenth Amendment, ratified in 1868, which provides that persons 
born in the nation are American citizens and that “no state shall . . . abridge the 
privileges or immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property without due process of law”? The 
Supreme Court in Barron v. Baltimore (1833) had previously held that the Bill of 
Rights applied only to the federal government, and that states were free to 
enforce statutes restricting its enumerated rights.’ In Gitlow v. New York (1925), 
the Court relied upon the due process clause of the Fourteenth Amendment to 
determine that almost every provision of the Bill of Rights applies to both the 
federal and the state governments.!° Hence, the Fourteenth Amendment, or the 
“second” Bill of Rights, requires states to respect the freedoms of speech, press, 
religion, and assembly articulated in the First Amendment.” 

The Supreme Court of the mid- to late-twentieth century adopted an 
expansive stance toward the First Amendment under Chief Justice Earl War- 
ren, by treating free speech as a presumptively protected constitutional value 
during this period.'* The later courts, though not as strongly committed to free 
speech, have adhered to the general rule that the government cannot regulate 
the content of speech unless specific exceptions apply. In Cohen v. California 
(1971), Justice John Marshall Harlan emphasized that the constitutional right of 
free expression is a “powerful medicine” that operates to protect a marketplace 
of ideas.” In Police Department of Chicago v. Mosley (1972), Justice Thurgood 
Marshall explained that “the government has no power to restrict expression 


to the security of freedom in a state: it ought not, therefore, to be restrained in this commonwealth” 
The New Hampshire Declaration of Rights, 1783, art. 22 states: “the liberty of the press is essential to 
the security of freedom in a state; it ought, therefore, to be inviolably preserved.” Thomas West, Free 
Speech in the American Founding and in Modern Liberalism, 21 Soc. PHIL. & POLY 310, 321-22 
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OF EXPRESSION IN AMERICAN HISTORY 3 (2000). 

9. MICHAEL K. Curtis, FREE SPEECH, THE PEOPLE'S DARLING PRIVILEGE: STRUGGLES FOR FREEDOM 
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200 / IN DEFENSE OF FREE SPEECH IN UNIVERSITIES 


because of its message, its ideas, its subject matter, or its content” under the 
First Amendment." His opinion continued: 


To permit the continued building of our politics and culture, and to assure self- 
fulfillment for each individual, our people are guaranteed the right to express 
any thought, free from government censorship. The essence of this forbidden 
censorship is content control. Any restriction on expressive activity because of 
its content would completely undercut the “profound national commitment to 
the principle that debate on public issues should be uninhibited, robust, and 
wide-open." 


Therefore, a law that inhibits freedom of speech must have an important and 
compelling interest to do so and must be narrowly tailored to serve that interest.!® 

The limits of free speech were not explicitly stated in the federal Constitution 
or in any of the early state constitutions, although the idea that free speech is not 
equivalent to licentious speech was implicit in the concept of freedom.” Later, its 
limits were made explicit. One major kind of injurious speech recognized by the 
Founders was “personal libel.”!® Over the years, free speech has nonetheless 
become a presumptively protected value: the government cannot regulate its con- 
tent unless specific exceptions apply, and the meaning of defamation, like other 
exceptions, has been narrowly circumscribed by the courts. At the height of the 
civil rights movement in the 1960s, the Supreme Court radically changed its com- 
mon law definition that privileged the rights of plaintiffs,” by holding that public 
officials cannot recover for defamation unless they can show that defendants 
acted with “actual malice,’ defined as “knowledge that the information was false” 
or as harboring “reckless disregard of whether it was false or not?” The same 
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standard was soon extended to cover “public figures”?! while the standard for 
private individuals is understandably lower.”* 

While hate speech, or inflammatory speech targeting people for such attri- 
butes as race, religion, or gender, is prohibited in many Western countries, 
there is no hate speech law in the U.S. Hence, racist and bigoted expressions are 
lawful. In addition, the Supreme Court ruled in Brandenburg v. Ohio (1969) that 
“[t]he constitutional guarantees of free speech and free press do not permit a 
state to forbid or proscribe advocacy of the use of force, or of law violation 
except where such advocacy is directed to inciting imminent lawless action and 
is likely to incite or produce such action?” The Brandenburg standard has been 
used to protect all kinds of political expressions, including those that impliedly 
endorse violence.” Although the First Amendment does not protect “fighting 
words,’ this exception is an extremely limited one applying only to intimidating 
speech directed at a specific individual in a face-to-face confrontation that 
would likely provoke a violent reaction.” While purely offensive or inflamma- 
tory speech not inciting or likely to incite “imminently lawless action” is not 
proscribable, expressions constituting harassment or creating pervasively hos- 
tile and discriminatory work or educational environments are prohibited by 
the federal Civil Rights Act as well as by state human rights and criminal laws.” 

The above restrictions no doubt apply to American higher institutions, of 
which free speech is a fundamental value. Throughout the past decades, the 
U.S. Supreme Court has reiterated time and again the importance of free speech 
in American education. Justice Robert Jackson opined in 1943 that the role of 
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ered symbolic speech, did not constitute fighting words. 491 U.S. 397 (1989). 

26. See Civil Rights Act 1964, Title VII & IX; e.g., N.Y. Penal L. § 240.30 & 31; N.Y. Human Rgts. L. § 296. 
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schools in inculcating constitutional values, in “educating the young for citi- 
zenship is reason for scrupulous protection of Constitutional freedoms of the 
individual, if we are not to strangle the free mind at its source and teach youth 
to discount important principles of our government as mere platitudes?” 
While Justice Jackson was referring to grade school students, elsewhere the 
Court has held that free speech should enjoy as much protection in universities 
as in society and that free speech on university campuses is necessary for the 
preservation of democracy. In 1957, Chief Justice Earl Warren emphasized that 
“[t]eachers and students must always remain free to inquire, to study and to 
evaluate, to gain new maturity and understanding,” so that the American civili- 
zation would not “stagnate and die”? In 1967, he reiterated that America “is 
deeply committed to safeguarding academic freedom, which is of transcendent 
value to all of us and not merely to the teachers concerned?” In 1972, Chief 
Justice Warren Burger opined that “the vigilant protection of constitutional 
freedoms is nowhere more vital than in the community of American schools??? 

While the Court affirmed the fundamental value of free speech to the acad- 
emy more generally, the First Amendment applies only to public universities, 
which are considered actors of the state. In Keyishian v. Board of Regents (1967), 
the Court declared unconstitutional New York statutes and administrative 
rules designed to prevent employment of professors in state educational insti- 
tutions and to dismiss them if they were found guilty of “treasonable or sedi- 
tious” acts.*! Their vagueness, the Court opined, undermined the professors’ 
academic freedom, “a special concern of the First Amendment, which does not 
tolerate laws that cast a pall of orthodoxy over the classroom”? In Healy v. 
James (1972), the Supreme Court determined that First Amendment protec- 
tions should apply with the same force at public universities as in the commu- 
nity at large, and overturned a state college president's decision to deny official 
status to a left-wing student group.” In Widmar v. Vincent (1981), the same 
Court reaffirmed the applicability of the First Amendment to public universi- 
ties by overturning a state university’s decision that its facilities could not be 


used by student groups for purposes of religious worship or religious teaching, 
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on the grounds that the state was not assumed to be in support of all messages 
communicated in their facilities." 

Private universities are not legally obligated to uphold First Amendment 
rights. In fact, these universities enjoy a First Amendment right of assembly to 
determine their own terms of matriculation.’ However, private universities 
generally advertise themselves as bastions of free speech and inquiry.*° Courts 
have held in numerous cases that private institutions must live up to promises 
of free inquiry made to students, whether in handbooks, regulations, or the 
speeches of presidents, based upon a “contract theory” and in accordance with 
the parties’ reasonable expectations.*” Certainly, some courts have ruled that 
the contractual relationship cannot be based on isolated provisions in student 
brochures.** Nevertheless, courts have tended to hold universities accountable 
for the promises they make to students and using the “contract theory” to 
enforce students’ free speech rights at private universities.” Private universities 
may also declare openly and consistently that they prioritize certain values over 
free speech, and students are considered to have given their informed consent 
to the contracts in choosing to enroll in those universities.” 

However, regulating speech is not unique to private universities. Public uni- 
versities may also enact regulations that restrict, prohibit, and punish a substan- 
tial amount of what would be protected speech under the First Amendment. One 
example of such “speech codes” is harassment and discrimination policies.*! Over 
the years, courts have found in many cases such speech codes, though often well 
intentioned, to be unconstitutional because they were too vague and insuffi- 
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ciently specified what speech was banned.” In other cases, courts have found 
them to be overly broad and easily prohibited constitutionally protected speech, 
and so could not be reconciled with the First Amendment.” In some cases, courts 
have found them unconstitutional on both grounds.“ 

Although the First Amendment normally applies only to public universi- 
ties, speech policies at private universities are not immune from challenges of 
constitutionality. This was what happened in Corry v. Leland Stanford Junior 
University, where the California state court found the speech code at Stanford 
University unconstitutional, by relying on Californias “Leonard Law,’ which 
provides students attending private institutions in California with the same 
amount of speech rights as those attending public institutions.“ Stanford’s pol- 
icy on “harassment by personal vilification” prohibited speech “intended to 
insult or stigmatize an individual . . . on the basis of their sex, race, color, handi- 
cap, religion, sexual orientation, or national and ethnic origin.“ In response to 
the university’s argument that its policy targeted only fighting words, the court 
held that even if limited to fighting words, it violated the First Amendment's 
requirement of content neutrality by not prohibiting all fighting words but only 
those based on the enumerated categories. It also found the policy, which pro- 
hibited more than just fighting words, unconstitutionally overbroad.”” 

In March 2019, President Donald Trump signed an executive order protect- 
ing freedom of speech on college campuses, in his attempt to take “historic 
action to defend American students and American values that have been under 
siege” It requires colleges to follow the First Amendment on public campuses 
or their own contractual commitments to protect the free speech of students 
and professors on private campuses. While the right to free speech is given 
more protection in American universities than in their Canadian and British 
counterparts, this fundamental freedom is still under attack on various fronts. 
Hardly a month has gone by without a new incident involving campus free 
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speech getting featured in the news. This chapter will examine a selection of 
these numerous cases in the U.S., including both widely discussed and lesser- 
known ones, with reference to concepts discussed in part II of this book. The 
author does not know any of the people involved and the following study draws 
exclusively upon open-access resources such as news reports and postings on 
social media platforms. 


II. Case Studies 


Certainly, speakers across the political spectrum have faced censorship in 
American universities. One study argues that both left-leaning and conserva- 
tive scholars, speakers, and students have self-censored, or otherwise have had 
their right to free speech threatened.” Princeton professor Keeanga-Yamahtta 
Taylor, on receiving death threats and threats of physical violence for criticizing 
President Donald Trump, canceled her commencement speech at the Univer- 
sity of California, San Diego.” The president of Sonoma State University apolo- 
gized openly for allowing a black student to read a poem critical of police vio- 
lence and President Trump at the commencement.*! Dana Cloud, a racial 
left-wing professor at Syracuse University, was criticized for labeling protesters 
in the “March Against Sharia” (Islamic law) rally “fascists” on Twitter and for 
calling upon “Syracuse people” to “come down to the federal building to finish 
them off”? 
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Yet these examples indicate that left-wing academics and students have had 
their speech shut down or received criticisms for reasons quite different than 
those of their conservative counterparts. Taylor was not in fact disinvited by 
university authorities who likely did not object to her ideologies: she canceled 
her own talk due to death threats from anonymous email-senders who might 
not be affiliated with any university.” The president of Sonoma State University 
apologized for the student’s poem not for its anti-Trump message, of which no 
criticism was aired, but for the expletives that reportedly offended some parents 
attending the ceremony. To be fair, to the extent that the Syracuse professor's 
call to “finish [. . .] off” her opponents could rightly be interpreted as a call for 
violence, the criticisms were completely reasonable and justified regardless of 
the politics of the critics and therefore need not be ideologically motivated.” 

Quite the contrary, the deplatforming of conservative speakers and attempts 
to censor conservative expressions of academics /or students, or both, were 
almost always ideologically motivated.* In some cases, the common accusations— 
that the speech of these speakers incited violence against minority groups—did 
appear to be reasonable; in most others, however, they turned out to be com- 
pletely groundless. In addition, while American universities used to enjoy some 
success in resisting the Chinese Communist Party’s long-arm censorship on 
American campuses, the passing of the national security law in Hong Kong, 
which facilitated China's authoritarian claws across the free world, has unfortu- 
nately posed an unprecedented threat to free speech on American campuses. 


Example 1 


‘The past few years have seen a rise in attempts to deplatform controversial speak- 
ers on American university campuses.” A successful example occurred at Mid- 
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dlebury College, a private institution. In March 2017, a conservative student group 
invited controversial scholar Charles Murray, author of The Bell Curve and Com- 
ing Apart, to campus.** The former work, which argues that intelligence is partly 
genetic, that there may be genetic differences among races, and that such differ- 
ences account for much of the class stratification in America, led to accusations 
of racism.” The latter work, which was supposed to be the topic of the talk, 
explains income inequality in America through a perceived gap in virtue, and 
was denounced by some critics for what they considered class biases.® An open 
letter signed by 450 Middlebury alumni argued that free speech did not entitle 
Murray to a platform for his “offensive views.”*! To ensure that his views would be 
challenged, the student group also invited left-learning professor Allison Stanger 
to engage Murray in a public conversation following his talk. 

Murray was not disinvited. However, on the day of the talk, students refused 
to heed the call for engagement. As Murray approached the podium, they 
turned their backs and began chanting: “Hey, hey ho ho, Charles Murray has 
got to go,” “ 
away, Middlebury says no way; and “Shut it down?® A university representa- 


» e 


Your message is hatred, we cannot tolerate it? “Charles Murray go 


tive came on stage to announce that if the students did not relent, Murray and 
Stanger would continue their conversation at a secret location, which would 
then be broadcast. Stanger then asked the students, “Can you just listen for one 
minute? adding that she “spent a lot of time preparing hard questions,” but 
many answered “no.” Murray and Stanger found themselves surrounded by 
protesters, some of whom were wearing masks, and one grabbed Stanger’s hair 
and twisted her neck as she tried to shield Murray from them. They finally 
escaped by entering a waiting car, as the protesters “pounded on it, rocked it 
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back and forth, and jumped onto the hood.”™ One even took a large traffic sign 
to prevent them from leaving.® 

The deplatforming of Murray, whose invitation to speak at Middlebury 
had been approved by the university authorities and who therefore was enti- 
tled to speak there, was wrong. Despite the apparent biases in his books as 
well as their racist or classist implications, or both, there is no evidence that 
he aimed to or would have incited violence, and any racist or discriminatory 
messages at the talk likely would have been questioned by Stanger. While 
there was no indication that his speech would have contained any illegal con- 
tent or that the dialogue it would have initiated would have been disrespect- 
ful and unconducive to learning, what the protesters did went squarely against 
the foundational values of the university, violated its policies, and American 
laws. One may be tempted to compare the deplatforming of Murray with the 
suspension of a Canadian professor that I discuss in chapter 9, and query why 
the Canadian professor, who published race-based criticism of immigration, 
might have been fairly stripped of the position, but Murray should not have 
been deplatformed. Allowing a racist platform to someone whom many con- 
sider to be a racist, nonetheless, is nowhere close to allowing a racist to stay 
in a long-term or permanent position: the racist can be challenged at the talk 
so that people can be persuaded that his views are unsubstantiated or take 
away whatever they consider valuable, or both. On the contrary, the racist 
professor, after being exposed for his racist ideas, may well continue to exploit 
university resources to promote racism and engage in research that offers 
little or no benefit to a multicultural society—resources that can and should 
be allocated to more deserving researchers. 

While Middlebury was reported to have punished the protesters who 
injured Stanger and violently disrupted Murray’s talk, this incident unfortu- 
nately failed to strengthen its resolve to uphold free speech in the face of pos- 
sible violent disruption. In 2019, it canceled a lecture by Ryszard Legutko, a 
Polish professor and member of the European Parliament, citing “safety” con- 
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cerns of students, faculty, staff, and community members.*’ Legutko was a con- 
troversial figure embraced by supporters for his stance against dictatorship in 
communist Poland, but detested by many for his “far-right” views and what 
they deemed his “homophobic, racist, xenophobic, misogynistic discourse.’ 
As the open letter criticizing his invitation explained, bringing such a speaker 
to campus amounted to “shutting out large swaths of the Middlebury commu- 
nity, all of whom are engaged, critical and rigorous thinkers whose energies 
would be better spent not combating degrading and dehumanizing rhetoric? 

Evidence, however, indicates that Legutko’s ideas and position have been 
grossly misunderstood. For instance, his opinion that people should be proud 
of their conduct, something they can choose, rather than their gay identity, 
something they were born with (“Be proud of what you do, not of being a 
homosexual.’),”° is most often cited as an example of his homophobic opinions. 
This comment merely indicates that one’s gay identity should not be a source of 
pride on its own, and therefore does not denigrate gay people by virtue of their 
sexual orientation and contains nothing remotely homophobic. The complain- 
ants’ refusal to even debate Legutko’s ideas at a one-time event, which they 
concluded to be “degrading and dehumanizing” and not worth spending their 
time and energies on, indicated that they might not be as “engaged, critical and 
rigorous” as they purported to be. By canceling the lecture, even in anticipation 
of possible violent disruption, Middlebury encouraged their intellectual lazi- 
ness and ideological intolerance and was complicit in undermining its free 
speech principles. 


Example 2 


One of the most discussed recent free speech cases happened at Evergreen State 
College, a public institution. In March 2017, Bret Weinstein, a professor of biol- 
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ogy, expressed his objection to a change in the college’s decades-old tradition of 
observing a “Day of Absence.” According to the tradition, students and faculty 
of color would voluntarily stay away from campus to highlight their contribu- 
tions to the college.” The change encouraged white participants to voluntarily 
stay off campus to attend a program on race issues while the on-campus pro- 
gram would be designated for people of color.” In his email, Weinstein noted 
“a huge difference between a group or coalition deciding to voluntarily absent 
themselves from a shared space in order to highlight their vital and under- 
appreciated roles . . . and a group or coalition encouraging another group to go 
away.” In May, student protests alleging racism, intolerance, and threats broke 
out on Evergreen’s campus. According to Weinstein, he was subjected to verbal 
and physical harassment from protesters during a serious clash on campus, 
who demanded that he be fired simply for expressing dissent.” Protesters’ ver- 
sion of the event, however, told of Weinstein’s alliances with right-wing media 
to demonize protesters as dangerous speech-hating totalitarians, to mislead the 
public into thinking that the protests were triggered by his email while they 
were in fact caused by other race-related incidents, and to weaponize free 
speech for suppressing race-related protests and activism.” 

Weinstein and his wife and fellow biologist Heather Heying brought a tort 
claim against Evergreen, alleging that it failed to “protect its employees from 
repeated provocative and corrosive verbal and written hostility based on race, as 
well as threats of physical violence” and seeking $3.8 million in damages.”° In 
September 2017, they finally reached a settlement, in which Weinstein and Hey- 
ing resigned and were awarded $250,000 each.” After his resignation, Weinstein 
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took a high profile by appearing on the podcasts of what are known as “conserva- 
tive” media personalities as well as in No Safe Spaces, a film addressing free speech 
on campuses that documents the Evergreen incident.’* For the 2019-21 academic 
years, he and his wife were visiting fellows at Princeton University’s James Madi- 
son Society.” On the other hand, Evergreen, with its reputation tarnished, has 
suffered substantial drops in student enrollment since this incident.®° 

Both Weinstein and the protesters might have been guilty of suppressing 
free speech at Evergreen. Given that it was a public institution, Weinstein was 
no doubt within his First Amendment right to object to the change to Ever- 
green’s tradition and to stay on campus to make his statement of objection. 
While some considered him a “white supremacist” for even objecting and stay- 
ing on campus, nothing in his email constituted racial discrimination or pro- 
voked violence against racial minorities. The protesters were equally entitled to 
criticize his objection. If Weinstein had been harassed by the protesters without 
himself committing any violence, the university apparently failed to fulfill its 
obligation to protect him at the site of conflict to ensure that he could fully 
exercise his right to free speech. Regarding Weinstein’s alleged alliance with 
right-wing media, it was highly possible that such media had expressed more 
interest in his story than their left-wing counterparts. If, however, the student 
protesters’ version is to be trusted and Weinstein indeed had misled the public 
with regard to the facts surrounding the incident, then he would also have been 
guilty of stoking the flames of extreme right-wing activists who tried to silence 
the student protesters. In such a case, he should have apologized to those being 
harmed and denounced the violence inflicted on them. If he had not intention- 
ally misled the public or committed any violence before getting harassed, and 
he and his wife had resigned under pressure from the university, then Ever- 
green undermined its foundational values not only once but twice—by caving 
in to the demands of those he offended. 

Like Weinstein, Samuel Abrams, politics professor at Sarah Lawrence Col- 
lege, was attacked and harassed for voicing his objection to progressive initia- 
tives on his campus. The incident originated in his op-ed in the New York Times, 
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which expressed his concerns about the college’s sponsorship of what he con- 
sidered a “politically lopsided” conference touching on “progressive topics” like 
“liberation spaces on campus,” Black Lives Matter, and justice for women and 
other minority groups.®' What was equally disconcerting, according to his op- 
ed, was that “many overtly progressive events” organized by its Office of Stu- 
dent Affairs, including those about “Microaggressions” and “Understanding 
White Privilege,” were not counterbalanced by events offering a “meaningful 
ideological alternative.”®’ Soon after its publication, Abrams found his office 
door vandalized. A student group called “Diaspora Coalition” demanded that 
his position at the college be put up to tenure review by a panel of that group 
and at least three faculty members of color; that the college issue a statement 
“condemning the harm that Abrams has caused to the college community, spe- 
cifically queer, black and female students, whilst apologizing for its refusal to 
protect marginalized students wounded by his op-ed and the ignorant dialogue 
that followed”; and that Abrams issue a public apology to the “broader [college] 
community and cease to target black people, queer people and women.”® Sarah 
Lawrence’ president, while addressing “the inappropriateness of demands” 
related to Abrams’s tenure, accused Abrams of “attacking” members of the 


Sarah Lawrence “community”*+ 
y 


and, according to Abrams, even advised him 
privately to seek new employment elsewhere.® 

Publicly expressed opinions overwhelmingly supported Abrams’s op-ed, 
which respectfully identifies ideological imbalances at his college and pro- 
motes freedom of thought and critical thinking.** One critic rightly and fairly 
pointed out that “publishing truthful information about ideological imbal- 
ances threatens no one’s ‘safety. Questioning the priorities of progressive 


administrators endangers no one’s ‘wellbeing’ Colleges should not ‘protect’ 
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anyone from New York Times essays.”*’ In fact, even direct criticisms of the 
progressive concepts, which the op-ed does not do, would not in themselves 
constitute racism or biases of any kind. Abrams was likely correct about his 
judgment of the degree of ideological tolerance at his workplace (which per- 
haps also explained the overreaction): twenty-five professors at the college 
signed a petition declaring their solidarity with the student activism.** One 
can only wonder whether these professors also endorsed their request to have 
his tenure reviewed by students, and to what extent the president, who failed 
her role with her accusations and employment advice, was responsible for 
promoting such intellectual laziness and ideological intolerance even among 
the college’s academics. Fortunately, though, Abrams stood his ground, and 
unlike Weinstein, did not resign under pressure.’ 


Example 3 


Over the past few years, Harvard College caught media attention through its 
drastic actions that some believe manifest a lack of regard for free speech. In 
2017, the university rescinded admissions offers to at least ten prospective 
students upon finding out that they traded sexually explicit memes and mes- 
sages targeting minority groups in a Facebook group chat.” In 2019, it 
revoked its admission offer to prospective student Kyle Kashuv over some 
racist statements he had made on social media two years previously, includ- 
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ing his multiple uses of the “N-word.”®! Kashuv confessed that he was embar- 
rassed by his comments and has since matured: “We were 16-year-olds mak- 
ing idiotic comments, using callous and inflammatory language in an effort 
to be as extreme and shocking as possible. . . . I want to be clear that the com- 
ments I made are not indicative of who I am or who I’ve become in the years 
since.”*? William R. Fitzsimmons, dean of admissions and financial aid, wrote 
that he appreciated Kashuv’s “candor and expressions of regret” for his past 
comments, but also said that Harvard “takes seriously” the “qualities of matu- 
rity” and of “character” of those it admits.” 

By revoking Kashuv’s and the others’ offers, not only did Harvard do what 
its policies on admission, free speech, and discrimination entitled it to do, but 
it also acted rightly in seeking to build an environment free from racial aggres- 
sion and possibly discrimination in various forms. Kashuv pleaded with Har- 
vard to reconsider its decision on the grounds that Harvard’s faculty has 
included “slave owners, segregationists, bigots and anti-Semites.”** Unlike 
Kashuv’s speech, which is racist by today’s standards, their conduct nonetheless 
was not problematic by the standards of their bygone eras, or they would not 
likely have become faculty members. Many also defended Kashuv on free 
speech grounds, given that his expressions are not illegal. One even called Har- 
vard’s decision a “major victory for the online mobs of cancel culture.” Yet 
Harvard was right in its attempt to “cancel” racial aggression and reduce 
chances of discrimination on its own campus. Faced with an outstanding appli- 
cant pool, it was seeking to eliminate from its incoming class people who had 
used racist slurs and whose similar conduct may persist and offer their places to 
those who had not exhibited such conduct and therefore can be fairly presumed 
to be less likely to violate school policies on discrimination. By rescinding offers 
to people who showed no sign of personal responsibility, it did not shut down 
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expression that may or may not contribute to academic dialogues and, there- 
fore, by no means violated its own free speech policy. 

Also in 2019, Harvard refused to renew law professor Ronald Sullivan's 
deanship at Winthrop House, an undergraduate dormitory, after student 
activists complained that his decision to defend Harvey Weinstein against his 
sexual assault allegations made the campus an “unsafe place” for women.” In 
an op-ed for the New York Times, Sullivan, a lawyer acclaimed for his defense 
of unfairly incarcerated people, criticized the students for letting their feel- 
ings override reason, and the administration for bowing to their demands 
rather than helping them to distinguish between “unchecked emotions” and 
those backed by “thoughtful reasoning?” It is beyond dispute that defending 
a sexual assault suspect is a form of speech: it is expressing, through action, 
that the suspect deserves competent representation. Depending on Sullivan's 
personal beliefs, it may also be a statement of skepticism toward the “Me Too” 
movement inspired by this lawsuit.” Making such statements, through words 
or actions, was not against Harvard’s policies on free speech and discrimina- 
tion. Sullivan was right about many American universities’ tendency to give 
in to student activists driven by their emotions and ideologies, and Harvard’s 
decision became part of this worrying trend. At the same time, it may be 
argued that the student dormitory, which serves as a home for students, 
enjoys a special status: while not a “safe space” like each of its individual units 
where the student occupant is entitled to be free from uncomfortable ideas 
(see chapter 6), it is a more intimate space than the university classroom, 
where no ideas are too uncomfortable or even dangerous. Quite understand- 
ably, some female students, especially those who had been victims of sexual 
assault, did not prefer someone defending Weinstein to preside over this 
space. Hence, it might also be understandable for Harvard to allow feelings to 
play a more important role than they otherwise should have in its decision to 
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not renew Sullivan’s deanship, while overlooking the ramifications that this 
decision would have for free speech and academic freedom. 

Despite Harvard’s controversial decision to revoke admission offers to stu- 
dents making racist remarks and even more controversial decision to remove 
Sullivan from his deanship, Steven Pinker, a famous linguist and social psy- 
chologist at the same university whose recent tweets and other expressions led 
to accusations of racism and racial insensitivity, was fortunately left unscathed. 
In the wake of the tragic killing of George Floyd in May 2020 and the historic 
Black Lives Matter protests that followed, more than 550 academics signed a 
letter seeking to remove Pinker from the list of “distinguished fellows” of the 
Linguistics Society of America.” The letter focused on his activity on Twitter, 
especially his tweets in relation to the tragedy. One set of tweets were “Data: 
Police don't shoot blacks disproportionately,” “Problem: Not race, but too many 
police shootings; and “Don't abolish the police,” made with reference to the 
work of a black social scientist. The letter alleged that Pinker “co-opted” the 
work to downplay racism.’ It also accused Pinker of using the dog whistle 
“urban crime/violence” in two other tweets that, as it argued, “signaled covert 
and, crucially, deniable support of views that essentialize Black people as lesser- 
than, and, often, as criminals.”!°! 

Nonetheless, in the first example, Pinker did not merely share the common 
sentiment that the killing of Floyd should not be the reason to defund the 
police. Clearly, he also wanted to point out that all racial groups interacting 
with the police frequently risked becoming victims of police violence due to 
poorly trained officers, armed suspects, or overreaction, which tended to esca- 
late the conflicts.” In addition, “urban crime” can simply refer to crime in big 
cities, and most likely does.’ Calling what seems a straightforward reference a 
“dog whistle” is a stretch and an example of how a concept denoting negative 
experiences has been expanded to include a transparent and direct reference 
and thereby weaponized to shut own dissent. Pinker was fully entitled to share 
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his views through these tweets, which do not seem to be made in bad faith, and 
which a thoughtful, contextualized reading has not shown to be racist—or even 
insensitive by any measure, especially in the second case. The Linguistics Soci- 
ety of America’s executive committee aptly declined the request to remove him, 
stating: “It is not the mission of the society to control the opinions of its mem- 
bers, nor their expression”! Should his tweets have met with any form of pen- 
alty by Harvard—which would have been highly unlikely due to their very 
nature—he would have been able to make a strong case against the university. 


Example 4 


At some universities, the terminations of faculty employment and suspension 
of students escalated into lawsuits—or almost did. A lawsuit likely would 
have occurred at the University of California, Los Angles (UCLA) if account- 
ing professor Gordon Klein had not been reinstated. In June 2020, Klein was 
placed on involuntary leave after turning down a student’s email request that 
he exercise “compassion and leniency with black students” and give a low- 
stakes final exam for the class, especially black students, in light of the pro- 
tests for racial justice over Floyd’s death.’” Klein thanked the student, who 
identified as a white ally for the black students, for his suggestion, but asked, 
“Do you know the names of the classmates that are black? How can I identify 
them since weve been having online classes only?”!°° He continued, “Are 
there any students that may be of mixed parentage, such as half black-half 
Asian? What do you suggest I do with respect to them? A full concession or 
just half? Also, do you have any idea if any students are from Minneapolis? I 
assume that they probably are especially devastated as well. I am thinking 
that a white student from there might be possibly even more devastated by 
this, especially because some might think that they’re racist even if they are 
not”! Referring to Martin Luther King’s famous saying that people should 
not be evaluated based on the color of their skin, he asked whether the stu- 
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dent thought his request ran afoul of his admonition.” The reply offended 
the student, who petitioned to have his professorship terminated for “his 
extremely insensitive, dismissive, and woefully racist response to his students’ 
request for empathy and compassion during a time of civil unrest?!” After an 
investigation into his alleged racist conduct, the university reinstated Klein, 
emphasizing that “regardless of how many people demand his firing, UCLA 
cannot justify using that anger to erode Gordon's rights?!” 

Despite Kleins reinstatement, UCLA’s initial response was depressing. A 
reasonable observer cannot help asking: if the students’ grades suffered because 
of Floyd’s death and subsequent protests, wouldn't the low grades testify to their 
involvement in or willingness to sacrifice for a good cause, or both, and 
shouldn't they become a source of pride rather than a cause for regret—or at 
least a trade-off that the students should have been willing to make? Klein was 
not at all racist in stating the importance of treating students equally. On the 
other hand, he would have been racist if he had offered preferential treatment 
to black students, as it would have indicated his perception that black students 
are academically, mentally, and emotionally weaker than students of other 
races, many of whom also participated in protests or were devastated by Floyd’s 
death. He might have avoided the racism charges if he had rephrased his mes- 
sage and conveyed it in the form of plain statements rather than (rhetorical) 
questions, such as by pointing out that students of all races likely had been 
affected by the protests and it was important not to make assumptions about 
their needs on racial grounds. Nevertheless, whether his message, devoid of 
racism, indeed sounded insensitive, rude, and dismissive depended at least in 
part on how it was spoken: given that the message was delivered entirely 
through email, and one cannot read the speaker’s facial expression, it could not 
be fairly considered so. The quick inference of insensitivity and dismissiveness 
arguably said more about the recipient’s vulnerability than about the speaker's 
attitude. If UCLA had not reinstated Klein and he had filed suit against it, the 
court would likely have ruled in his favor on First Amendment grounds. 

Fordham’s mishandling of false allegations about an Asian student, unfor- 
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tunately, led to a lawsuit. The controversy arose out of Austin Tong’s two Insta- 
gram posts in the wake of the Floyd incident in June 2020. One post, captioned 
“Yall a bunch of hypocrites,” showed a photo of a retired St. Louis police cap- 
tain who was fatally shot by looters during the protests.''! On June 4, 2020, the 
thirty-first anniversary of the Tiananmen Square Massacre in Beijing, he made 
a second post, captioned “Don't tread on me. #198964,” which showed a photo 
of himself bearing a rifle!” After a formal inquiry and hearing concerning 
these “threatening” posts, Fordham’s assistant vice president and dean of stu- 
dents put Tong on disciplinary probation on the grounds that he violated uni- 
versity regulations relating to bias or hate crimes, or both, as well as threats and 
intimidation, and threatened to expel him should he violate the probation." 
Tong refused to attend bias training or write a letter of apology as ordered. He 
filed suit against the university, claiming that his posts were free expression 
protected under school policy and the U.S. Constitution. "4 

While it might have been understandable for the assistant vice president 
and dean of students, without knowing the full context of Tong’s posts, to find 
them threatening, Tong’s explanation about their political messages at the for- 
mal hearing should have convinced even the faintest of heart that they did not 
intend to threaten anyone or cause bias against minority groups. If anything, 
his posts, as his careful deliberation revealed, aimed to promote equality and 
peace. The first post identified the hypocrisy of some Black Lives Movement 
supporters who focused only on the damage committed by the police and not 
those committed by violent protesters (such as the killing of the African Ameri- 
can police captain featured in Tong’s post). The second post denounced the 
tyrannical Chinese government that instigated the Tiananmen Square Massa- 
cre while suggesting that the right to bear arms would enable civilians to com- 
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bat state violence.!! Fordham should have advised him on choosing methods 
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to express his views that would be less likely to make some of his more sensitive 
complainants feel unsafe. The unreasonable—even ludicrous—decision to 
sanction Tong will end up tarnishing Fordham’ reputation. Although Fordham 
is a private institution, the court should have relied on the contractual theory 
and that it applied to Tong and order the university to annul its sanctions.'!® 
That the lawsuit was finally dismissed indicates that the court, rather unfortu- 
nately, prioritized the unjustified feelings of the complainants over Tong’s right 
to free expression." 

Another lawsuit against a university and its staff was filed by the Alliance 
Defending Freedom on behalf of Nathaniel Hiers, who taught in the Mathe- 
matics Department of the University of North Texas, until his spring contract 
was rescinded by his department chair in November 2019. Hiers, on noticing 
some fliers on microaggression in the department lounge, wrote “Don't leave 
garbage lying around” in jest on a chalkboard, with arrows pointing down to 
the fliers.’’® According to the fliers, certain sayings are microaggressions that 
“propagate the ‘myth of meritocracy’ and promote ‘color blindness,” including 
“T believe the most qualified person should get the job” and “America is the land 
of opportunity. ”!!? The department chairman allegedly informed Hiers that his 
“actions and response are not compatible with the values of this department,” 
and ordered him to apologize, to undergo additional diversity training on top 
of the mandatory training that he was already scheduled to attend and to retract 
his criticism of the fliers.” After Hiers declined and was fired, he sued the 
chairman and other involved personnel of the university, alleging that the Uni- 
versity of North Texas had engaged in content- and viewpoint-based discrimi- 
nation, attempted to compel speech from him, and retaliated against him by 
rescinding his contract without notice. 

The chair clearly mishandled Hiers’s case. While Hiers rejected the concept 
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of microaggression, offering the reason that it “actually hurts diversity and 
tolerance,’!*! there is no evidence that he was ever guilty of racism or hate 
speech, or even committed microaggression. The chairman should have asked 
him to be more civil in expressing his dissent, which is well reasoned, or per- 
haps encouraged him to apologize for his perceived lack of civility. Yet he 
seemed to target the substance of Hiers’s speech and therefore indicated that 
even expressing dissent with the utmost civility would be incompatible with the 
department's values and that compatibility means conformity. While Hiers was 
an adjunct professor whose continual employment by the department might 
not have been taken for granted, the chairman made it clear that his decision to 
rescind the contract was based on Hiers’s speech in the lounge and his subse- 
quent refusal to undergo more diversity training and retract his criticism. 
Because the University of North Texas is a public institution, I predicted that it 
would likely hold that the university and the chair violated Hiers’s constitu- 
tional right to free speech.'” Indeed, while the court rejected, among others, 
Hiers’s breach of contract claim, it rightly ruled that university officials may 
have violated Hiers’s First Amendment right to express his opinion on a topic 
of public interest and to be free from compelled speech by allegedly asking him 
to apologize for his speech.” 

As emphasized in the beginning of this section, left-leaning professors’ 
right to free speech and academic freedom may also be threatened. Yet assum- 
ing that their actions are in fact legal and do not call for violence, their univer- 
sity employers would more likely and readily offer support to them than to their 
right-leaning counterparts. One example concerns a professor’s offering of a 
first-year writing seminar titled “How to Overthrow the State?” at Washington 
and Lee University. Matt Gildner, the visiting professor of history, explained 
that the course aimed to place students “at the head of a popular revolutionary 
movement aiming to overthrow a sitting government and forge a better soci- 
ety,’ introduce them to the works of famous revolutionaries, and help them 
become more persuasive writers.'** Despite its highly provocative title, the 
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course was not about anarchy and did not advocate violence. Gildner nonethe- 
less received hate voice mails and emails from “patriots? as did a black law 
professor from the law faculty who was not responsible for the course and who 
stood with him.!”° Gildner received prompt support from interim provost Eliz- 
abeth Goad Oliver who issued a statement with the deans of the university to 
“unequivocally” condemn the harassment of faculty members who exercised 
their academic freedom, and to point out that any physical threat due to the 
content of their teaching or scholarship or the expression of their ideas was a 
threat to “the very heart” of their “institutional character and mission as 
educators.”! The dean of the law school issued his own statement of support 
for his colleague. The provost’s and dean’s actions were both proper and timely, 
given that the course design as well as participation in the course were both 
exercises of academic freedom and free speech more generally. If the same 
principles had been adhered to regardless of the political leanings of the profes- 
sors, there would likely have been fewer disputes and lawsuits on American 
university campuses. 


Example 5 


In recent years, a big threat to free speech on American university campuses 
has been posed by the Chinese government, which has tried, often through 
coercive measures, to control the discourse on China and suppress views and 
opinions that it deems harmful to its national sovereignty and image. This 
threat has assumed an increasingly ominous presence since the passage of the 
National Security Law in Hong Kong on July 1, 2020. It enables the Chinese 
government to pursue offenders regardless of their citizenship and the places 
where they allegedly committed the offenses and, in theory, to put anyone in 
any part of the world on a fugitive list.” In response to the ultraterritorial 
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power claimed by the Chinese government, at least several prestigious Ameri- 
can universities took immediate action to implement measures to shield stu- 
dents and faculty, regardless of their national origin, from prosecution by the 
Chinese authorities. Examples include attaching warning labels to class materi- 
als that criticize the Chinese government, allowing students in a Chinese poli- 
tics class to put codes instead of names on their work, and not penalizing stu- 
dents who do not participate in the discussion of politically sensitive topics.'”® 

The National Security Law’s far-reaching impacts on campus free speech 
cannot be denied. The CCP cannot prosecute or jail its critics from all over the 
world, and Americans who criticize the CCP, instead of starting to obey this 
“law? can avoid traveling to China. Attaching warning labels to class materials 
can be viewed as a concession to an authoritarian regime that does not and 
should not have any place in American academia and might chill expression 
critical of the CCP—often intellectually honest ones—that can, should, and 
need to be made in academia without reservation. The aforementioned new 
participation policy is also not justified: while it may be inhumane to encourage 
students to discuss politically sensitive topics if participation in such discus- 
sions would put their personal safety at risk, policies should be implemented to 
enable the at-risk students from Hong Kong and China to participate and be 
assessed (for example, by allowing them to convey their views to their teachers, 
either in person or anonymously, who can then communicate their views to the 
class). Certainly, given that free speech is pivotal to self-development and 
autonomy, openly expressing one’s opinions and ideas is integral to this impor- 
tant function. Nonetheless, considering the risks faced by these students, this 
may already be the best solution. 

The looming threat of the Chinese government was not entirely unforesee- 
able—it was foreshadowed by seemingly minor incidents on American cam- 
puses over the past few years. American universities have sometimes reacted 
aptly and properly to what can now be considered preludes to the CCP’s war on 
American academia. One example was the response of the University of Cali- 
fornia, San Diego (UCSD) to Chinese students’ campaign to deplatform the 
Dalai Lama, the exiled Tibetan spiritual leader, with the help of the Chinese 
consulate in Los Angeles, after his invitation to speak at the university's 2017 
commencement. The Chinese students accused the Dalai Lama of “separatism” 
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and of spreading “provocative and extremely politically hostile discourse” and 
tainting China's international image, and UCSD of violating “respect, accom- 
modation, equality and earnestness—the founding spirit of the university” and 
dampening “their passion for learning?’ UCSD’s chancellor, in an open letter, 
described the Dalai Lama as “a man of peace” who “promotes global responsi- 
bility and service to humanity”! He added that the university has always been 
“dedicated to the civil exchange of views” and “served as a forum for discussion 
and interaction on important public policy issues"! Hence, the commence- 
ment was “one of many events that provide an appropriate opportunity to pres- 
ent to graduates and their families a message of reflection and compassion?” 1? 

Protests and campaigns of this sort are typical from Chinese students who 
remain enslaved by Chinese state propaganda while living in Western democ- 
racies, to such an extent that they take criticisms of the Chinese government as 
personal attacks and exploit Western liberal concepts of equality and tolerance 
in their attempt to camouflage their own bigotry and suppress other peoples 
rights to free speech and inquiry. UCSD’s willingness to stand by its decision 
and its principles should be applauded. Its stance and message indicated that 
those who felt triggered by the Dalai Lama's speech had no one but themselves— 
and, impliedly, the state that indoctrinated them and turned them into big- 
ots—to blame. 

UCSD’s response not only failed to quell the discontent of the protesters, 
but further revealed the extent of the power and influence of Chinese state pro- 
paganda. A Chinese student at an American high school bemoaned what he 
considered to be a lack of cultural sensitivity in UCSD’s selection of the Dalai 
Lama, and urged the university to “look outside of American media to make an 
educated decision on whom to invite.”!*? An “educated” decision—which aimed 
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to appease every attendant of the ceremony—might mean inviting someone 
who is uninspiring and bland. This advice also dismissed the possibility, or like- 
lihood, that the American media had already provided a fair portrayal of the 
Dalai Lama, and suggested that the university should accept the falsehoods 
propagated by China's state media as truths in order to be “culturally sensitive.” 
While an American education at such a young age had failed to liberate the 
mind of this student, who likely had spent his childhood in China, and to 
enable him to appreciate facts and opinions diverging from state propaganda, 
tremendous suffering under the brutal Chinese regime, followed by a long 
period of exile, proved to be much more enlightening—at least to some. An 
older writer from China, who served time in a Chinese prison for his political 
activism before emigrating to America, pointed out that the Dalai Lama was 
not a separatist as claimed by the Chinese students as he had long abandoned 
the idea of Tibetan independence and made clarifications about Tibetan his- 
tory that contradicted the Chinese official narrative.'** Since the spiritual leader 
had never expressed disrespect toward China or Chinese citizens, this writer 
argued, there could be no implied disrespect to the students at UCSD.” Indeed, 
even a more radical position—like calling for Tibetan independence—is no 
disrespect to students as individuals and such views should never be deplat- 
formed. Regardless, those who most vehemently oppose the Dalai Lama would 
benefit the most from his speech, if only they are willing to open their minds to 
hard facts and opinions and views challenging their own. 


Example 6 


The threat that Chinese nationalism posed to free speech at American universi- 
ties has become increasingly ominous since 2019, even before the massive pro- 
democracy protests against both the Chinese and Hong Kong governments 
broke out in Hong Kong, which garnered sympathy and support from many 
Western nations. In April, Emerson College student Francis Hui published an 
article in the student newspaper, entitled “I Am From Hong Kong, Not China,” 
which began with “I am from a city owned by a country that I dont belong 
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to.”'%° A group of three Chinese students left messages on Facebook stating that 
Hui’s article was “factually wrong,’ while signaling “respect” for her freedom of 
speech and political views.'*’ Hui clarified later that she was talking about her 
sense of her self-identity as a Hongkonger, which was deeply personal to her, 
without denying that Hong Kong was legally part of China. This, however, did 
not deter Chinese students from insulting and harassing her. One even left a 
death threat on her social media platform: “Anyone who offends our China will 
be executed, no matter how far they are”™8 While Emerson College reassured 
the public about its deep commitment to “fostering a respectful exchange of 
diverse viewpoints and perspectives,” it reportedly did not take any form of 
disciplinary action against students who harassed Hui, including the one who 
issued the death threat." 

Sadly, Emerson Colleges refusal to discipline the Chinese students who 
harassed and threatened to kill a Hong Kong student for introducing her read- 
ers, both Chinese and American, to the distinct cultural differences between 
Hong Kong and China and “Hongkonger” as a newly evolved ethnic identity 
indicates that its commitment to foster free speech and respectful dialogue was 
no more than lip service. Given that conflating Hong Kong with China and 
mistaking a Hongkonger for a Chinese can feel like an affront to Hongkongers’ 
dignity—something akin to microaggression, especially among those who feel 
strongly about their ethnicity and identity—Emerson Colleges inaction in the 
face of such brute attempts at undermining free discourse may well facilitate 
the rise of microaggression toward Hongkongers. Such hypocrisy, as the threats 
show, could be fatal. It also ironically mirrored the hypocrisy of those Chinese 
students who signaled “respect” for Hui’s right to free speech, while trying to 
not only suppress her speech but also correct her thoughts and feelings by 
insisting that her article about personal sentiments, identity, and belonging was 
“factually wrong.” 

As the pro-democracy protests in Hong Kong were suppressed by govern- 
ment authorities, and Western nations, including the U.S., expressed support 
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for and solidarity with the protesters, Chinese students’ coercive, at times vio- 
lent, measures to protect their beloved motherland’s image, “unity,” and “sov- 
ereignty” escalated. For example, a University of Pennsylvania professor 
received angry emails from Chinese students who accused him of writing 
articles in support of the protests and being complicit in “threatening the 
unity and security of the China”! At a Hong Kong event held at Princeton 
University, a Chinese student flipped his middle finger at a panelist—not for 
directly criticizing the Chinese or Hong Kong governments, but for making a 
comment about police brutality against the protesters.'*’ At the University of 
California at Davis, Chinese students urged the administrators to cancel a 
Hong Kong rally. They also attacked students collecting signatures in support 
of Hong Kong protesters by grabbing their pro-democracy flag, breaking the 
pole, and throwing it into the trash.'** On many campuses, the “Lennon 
Walls,” where people posted artwork and notes expressing solidarity with the 
protesters, as well as other displays informing the public about the protests, 
were vandalized or torn down.'? 

While universities acted properly by not canceling the Hong Kong-related 
rallies and events, they fell short of their duties by refusing to discipline the 
Chinese students for their misconduct according to their policies. Notwith- 
standing the saying that one cannot wake up someone who is pretending to be 
asleep, a good way to discourage such disruptive and violent conduct is to con- 
tinue the promotion of respectful conversations on these sensitive but impor- 
tant topics while ensuring the safety of all participants.'** The need for educa- 
tional and respectful conversations is made more urgent by the parent-child 
analogy used by a Chinese student at Princeton, who proclaimed his sympathy 
for Hong Kong protesters, to describe the China~Hong Kong relationship.'° 
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Underlying this analogy is the Chinese government's official narrative that 
Hong Kong is historically part of China and must remain so—a restrictive 
worldview leaving no room for other possibilities that better preserve Hong- 
kongers’ basic liberties and help China maintain peaceful relations, such as 
Hong Kong becoming fully autonomous, or even independent from this 
authoritarian regime. That this analogy came from an avowedly sympathetic 
Chinese student at one of the nation’s top universities testified to the extent of 
state indoctrination among young, liberal-minded Chinese. 

American universities have, in some cases, done remarkably well in safe- 
guarding free speech on their campuses by fighting against illiberal acts by 
Americans. They have no excuse at all for surrendering to a hostile foreign 
government and nationalistic-fevered Chinese immigrants or students. The 
need to protect free speech has become even more urgent despite—and because 
of—the passage of the National Security Law in Hong Kong, which is a testi- 
mony to China’s ambition to extend its authoritarian control beyond its bor- 
ders. Any sign of indifference or complacency would play into the hands of the 
Chinese Communist Party, its agents, and supporters, who likely will continue 
to use death threats and other coercive methods to undermine free speech on 
American campuses. 


Example 7 


Undoubtedly, just as Western ideas of tolerance and equality were exploited by 
the protesters at UCSD, other liberal concepts, freedom of speech included, 
may also get abused by the manipulative. Terminating the employment of peo- 
ple who abuse their rights to free speech does not trample upon their free 
speech and academic freedom, but rather serves to advance these freedoms and 
preserve the sanctity of academia. This last section will look at two notable but 
hitherto unexamined cases, in which university employees who came from 
China apparently abused their freedom of expression to undermine the same 
freedoms of their colleagues and camouflage what appeared to be unprofes- 
sional and abusive conduct. In the first case, the person whose speech right was 
under attack acted properly by standing up for herself and not caving in to the 
abusive conduct of the Chinese librarian. In the second case, the university 
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acted rightly and honorably by terminating the employment of the Chinese 
professor who seemingly attempted to hide what appeared to be unprofession- 
alism and misconduct behind her allegations of racism. 

The first case concerns Ye Xu, a librarian at the University of Wisconsin at 
Madison, who sued her university, alleging that its administrators discrimi- 
nated against her because of her race and national origin.“ A naturalized US. 
citizen originally from China, she forwarded to her supervisor a student’s 
request that the Taiwan Nichinichi Shinpo database be listed under a “Specific 
Databases—Taiwan” heading, and explained that her decision to list the data- 
base under a “China” heading was based on the 1979 “Joint Communique of the 
United States of America and the People’s Republic of China” and United 
Nations General Assembly Resolution 2758.'*” The supervisor decided to accept 
the student’s request to list the database under the heading of “Specific 
Databases—Taiwan,” as well as the China and Japan headings, in order to 
increase its accessibility for students. When technological limitations forced 
the supervisor to choose Taiwan only, Xu argued that the library was making a 
political gesture by disregarding the United Nations’ “One China” policy and 
essentially recognizing Taiwan as its own country separate from China.!“8 

The two parties offered different versions of the dispute that followed. In the 
supervisor's version, Xu “became very angry during the meeting, stood up 
when speaking, raised her voice, and interrupted” the supervisor as she tried to 
explain her decision-making process.” According to Xu, the supervisor 
shouted to her: “This is not a discussion! I already made the decision! You don't 
have to do it! ll do it! I'll talk to the [Taiwanese] student!”'*° When Xu tried to 
leave the meeting, the supervisor ordered her to sit down and accused her of 
insubordination. However, the supervisor denied that she ever yelled at Xu, 
saying “You are unprofessional! You just serve your country!” as Xu claimed she 
did.'*' Although Xu later produced a letter from her physician stating that she 
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suffered from stress and high blood pressure due to the conflict, and requested 
a new supervisor or other accommodation, the university decided that there 
was not enough information to warrant a change. Despite a series of difficult 
meetings and correspondence that ensued, Xu continued working as a librarian 
and suffered no loss in pay, benefits, job duties, or education or travel 
opportunities. 

Xu nonetheless filed a formal complaint with the United States Equal 
Opportunity Commission on March 11, 2016. After the commission issued her 
a right-to-sue letter in April 2016, she brought Title VII claims against the uni- 
versity for disparate treatment, retaliation, and a hostile work environment, 
contending that the workplace conflicts following the dispute about the library 
catalogue were a manifestation of discrimination against her because she was 
born in China.'*” The U.S. District Court, Western District of Wisconsin 
granted the university's motion for summary judgment, on the grounds that no 
reasonable jury could conclude on the evidence that library administrators dis- 
criminated against her or subjected her to a hostile work environment.’ 

The soundness of the court’s ruling on this discrimination suit nonetheless 
is not the focus of this section. It is noteworthy that the decision to put the 
database under the “Taiwan” heading, though undertaken for convenience of 
access purposes, can be considered an exercise of First Amendment free speech 
rights (as would an expressed agreement with the UN’s “One China policy” and 
China's official narrative). Any attempt by Xu to overrule her supervisor's 
decision—not least a decision by her superior in the workplace who had the 
final say on the matter—can be considered an attempt to suppress her funda- 
mental rights. Should the state university have obliged the supervisor to follow 
Xu’s advice, she could have taken the case to court, which accordingly would 
have held the university’s action unconstitutional. Fortunately, the university 
did not do so. One cannot help but be amused by the zealous attempt to impose 
a “One China” nationalistic worldview on other people by an immigrant who 
voluntarily gave up her Chinese citizenship to become an American citizen, her 
anger when other people do not capitulate to this unreasonable imposition, and 
her use of race to camouflage such abusive conduct and lack of professionalism. 
It would have been insensitive for Xu’s supervisor to accuse Xu of working not 


152. Ye Xu v. Bd. Regents of the Univ. Wis. Sys. No. 16-cv-510-jdp. (2018), https://www.leagle.com/decis 
ion/infdco20180123h95 (last visited Sep. 7, 2020). 

153. Ye Xu v. Bd. Regents of the Univ. Wis. Sys. No. 16-cv-510-jdp. (2018), https://www.leagle.com/decis 
ion/infdco20180123h95 (last visited Sep. 7, 2020). 
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for America but for her country of origin (and perhaps insinuating that she was 
a spy). At the same time, she had every reason to feel concerned about a natu- 
ralized American subordinate’s attempt to undermine her judgment and over- 
rule her decision on the grounds that it might offend the U.N.—a political 
organization—and ultimately China, a notorious authoritarian government. 

The second case about university employees seemingly exploiting Western 
liberal ideologies of free speech and racial equality to camouflage what appeared 
to be unprofessionalism and potentially undermine other people’s right to free 
expression involves a professor, also from China, at Macalester College in Min- 
nesota. As Wang Ping, an English professor, began teaching a new poetry 
course in the spring semester of 2019, she reached out to members of a Macal- 
ester student group called Proud Indigenous People for Education, asking them 
to participate in a semester-long drum-making activity led by a Native Ameri- 
can elder.!>* An Indigenous student responded that the inclusion of Indigenous 
cultural practices in the course was “highly inappropriate” and accused Wang 
of using racist language.'*° Agreeing to leave the problematic parts out of her 
syllabus, Wang showed parts of the email exchange to students in her poetry 
class, and expressed frustration that her syllabus had been shared with students 
outside of the class. The class atmosphere turned toxic enough that some stu- 
dents reached out to administration officials and other faculty with concerns 
about the classroom environment. 6 

As the investigation into the matter continued, further questions were 
raised about Wang's professional conduct, including her handling of student 
privacy issues, her actions and comments in relation to a faculty search for a 
new creative writing professor, and her alleged favoritism. She was accused of 
violating her students’ privacy by forwarding emails from the Indigenous stu- 


154. Margaret Moran & Abe Asher, Professor Wang Ping to Depart Macalester at Year’s End, MACWEEKLY 
(Nov. 14, 2019), https://themacweekly.com/77048/news/professor-ping-wang-to-depart-macalester 
-at-years-end/ (last visited Sep. 10, 2020); Margaret Moran & Abe Asher, Professor Wang Ping and 
Macalester Embroiled in Legal Battle, MACWEEKLY (Sep. 13, 2019), https://themacweekly.com/76468 
/news/professor-wang-ping-and-macalester-embroiled-in-legal-battle-2/ (last visited Sep. 10, 2020). 

155. Margaret Moran & Abe Asher, Professor Wang Ping to Depart Macalester at Year’s End, MACWEEKLY 
(Nov. 14, 2019), https://themacweekly.com/77048/news/professor-ping-wang-to-depart-macalester 
-at-years-end/ (last visited Sep. 10, 2020); Margaret Moran & Abe Asher, Professor Wang Ping and 
Macalester Embroiled in Legal Battle, MACWEEKLY (Sep. 13, 2019), https://themacweekly.com/76468 
/news/professor-wang-ping-and-macalester-embroiled-in-legal-battle-2/ (last visited Sep. 10, 2020). 

156. Margaret Moran & Abe Asher, Professor Wang Ping to Depart Macalester at Year’s End, MACWEEKLY 
(Nov. 14, 2019), https://themacweekly.com/77048/news/professor-ping-wang-to-depart-macalester 
-at-years-end/ (last visited Sep. 10, 2020); Margaret Moran & Abe Asher, Professor Wang Ping and 
Macalester Embroiled in Legal Battle, MACWEEKLY (Sep. 13, 2019), https://themacweekly.com/76468 
/news/professor-wang-ping-and-macalester-embroiled-in-legal-battle-2/ (last visited Sep. 10, 2020). 
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dent group to her class and by uploading her course evaluations to an online 
petition with students’ names attached.'*” Her disclosure of the details about 
the faculty search to the students and her admission that she voted for a candi- 
date on the basis of race also led to accusations of racial discrimination by the 
administration." Above all, she allegedly fostered a hostile classroom environ- 
ment in her poetry class by stifling free discussion and by favoring certain stu- 
dents over others, depending on whether they had been loyal to her in her 
conflict with the administration.'°? 

In late March, Wang went before Macalester’s Faculty Personnel Commit- 
tee, the body responsible for investigating faculty misconduct, which recom- 
mended that the university and Wang end their relationship. Although both 
parties wanted to resolve it through mediation during the summer and fall of 
2019, they could not agree to the terms of negotiation. In June, Wang filed a 
discrimination charge with the Equal Employment Opportunity Commission, 
while the Minnesota chapter of the American Association of University Profes- 
sors sent a letter of support to her in July, as well as a letter detailing its position 
on the matter to the university administration. In November 2019, Wang finally 
reached an agreement with Macalester, where she had been teaching for two 
decades, according to which her employment would terminate in fall 2020. Ini- 
tially planning to teach until 2022, she therefore had to depart two years before 
her planned retirement date. 

Based on the reports in Macalester’s official newspaper, it is fair to say that 


157. Wang managed to mobilize a group of zealous supporters to set up an online petition to defend her 
and urge Macalester College to renew her employment contract and respect her academic freedom, 
which they believed had been violated by the university. See https://www.change.org/p/macalester-tr 
ustee-chair-macalester-must-respect-academic-freedom-renew-dr-wang-s-contract-stop-discrimin 
ation?redirect=false (last visited Sep. 10, 2020). 

158. According to one student, Wang said in her poetry class that she would refuse to consider a Native 
American candidate for the open position in the aftermath of the controversy over Native course 
content. Another student, however, denied that Wang had ever said it. When the rest of the search 
committee decided to hire a non-Native American candidate, Wang consented initially, but later 
recanted her consent and instead advocated for a Native candidate, emphasizing that she wanted to 
create a record of her support for a Native candidate to defend herself against the allegations of bias. 
Margaret Moran & Abe Asher, Professor Wang Ping and Macalester Embroiled in Legal Battle, MAc- 
WEEKLY (Sep. 13, 2019), https://themacweekly.com/76468/news/professor-wang-ping-and-macales 
ter-embroiled-in-legal-battle-2/ (last visited Sep. 10, 2020). 

159. For example, after Wang made public her conflict with the administration and allegedly intruded 
upon the privacy of her students, those in her poetry class expressed a reluctance to ask her questions 
in class or send her emails, fearing that she might either forward their emails to others or single them 
out in the classroom. One student felt that Wang’s relationships with certain students were “tanta- 
mount to emotional manipulation.” Margaret Moran & Abe Asher, Professor Wang Ping and Macal- 
ester Embroiled in Legal Battle, MACWEEKLY (Sep. 13, 2019), https://themacweekly.com/76468/news 
/professor-wang-ping-and-macalester-embroiled-in-legal-battle-2/ (last visited Sep. 10, 2020). 
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Wang’s conduct apparently was unprofessional and outrageous enough to war- 
rant the investigation and subsequent disciplinary action. Hence, whether or 
not the university administrators had secretly harbored biases against her 
because of her race or national origin did not truly matter.’© If she could not 
find an Indigenous person to coteach her class or advise her on materials with 
which she was not familiar and was not qualified to teach, all she needed to do 
was to omit the materials from her syllabus, apologize profusely and sincerely 
to offended students, and let the initial dispute deescalate and fade out. Instead, 
her unprofessionalism, namely, getting her students involved in the conflict and 
disclosing confidential details of the job search to them, enabled what seemed 
a minor dispute to spiral out of control. While she probably would argue that it 
was within her rights to free speech and academic freedom to design her syl- 
labus, by involving the students in her disputes with the Indigenous students 
and the university administration, she essentially undermined the very same 
freedoms of the students, who felt intimidated and reluctant to speak in her 
class. It is beyond the scope of this chapter to examine whether Wang had been 
discriminated against by the university administration previously. Her online 
petition site indicated that she, and her supporters, believed that the school 
used the misconduct claims and disciplinary action as a pretext for their con- 
tinued discrimination against her on the grounds of sex, race, and national ori- 
gin and their retaliation against her for standing up to discrimination in the 
past.'®! Assuming the truthfulness of Macalester’s reports, however, one has 
good reason to suspect that her claims of discriminatory treatment by the uni- 
versity functioned more like a mask to hide her own misconduct and lack of 
professionalism. 


160. Before this incident, Wang had repeatedly clashed with the university administration. In 2003, she 
claimed that the English Department has promoted underqualified white, male professors ahead of 
her, when she sought an early promotion to the rank of associate professor. In 2009, she made the 
same claim as she sought promotion to the rank of full professor. In 2011, after experiencing what 
she deemed retaliation from the college in the form of research funding cuts, she filed a discrimina- 
tion charge with the Equal Employment Opportunity Commission, which, after completing its in- 
vestigation in 2012, dismissed that charge. In response, Wang sued Macalester for lost earnings and 
emotional distress based on allegedly discriminatory practices on the grounds of sex, race, and na- 
tional origin. The suit was resolved by mediation, and Wang resumed teaching at Macalester. Marga- 
ret Moran & Abe Asher, Professor Wang Ping and Macalester Embroiled in Legal Battle, MACWEEKLY 
(Sep. 13, 2019), https://themacweekly.com/76468/news/professor-wang-ping-and-macalester-embr 
oiled-in-legal-battle-2/ (last visited Sep. 10, 2020). 

161. See “Macalester Must Respect Academic Freedom, Renew Dr. Wang’s Contract & Stop Discrimina- 
tion!” petition on Change.org website, https://www.change.org/p/macalester-trustee-chair-macalest 
er-must-respect-academic-freedom-r.enew-dr-wang-s-contract-stop-discrimination?redirect=false 
(last visited Sep. 10, 2020). 
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The author has no basis for judging whether Wang fostered a hostile class- 
room atmosphere and was even “emotionally manipulative, as the reports and 
some students claimed.'® Yet on Wang’s Facebook account, which she chose to 
make public and which still bears her title as (emeritus) professor at Macalester 
College, she showed how she was often prone to be driven by ideologies and 
emotions to the extent that she dismissed plain facts and evidence countering 
her beliefs and violated codes of decorum to those presenting those facts and 
evidence. One example was found in April 2020, when she called a netizen “an 
idiot” on Facebook for attempting to refute her argument that the Chinese gov- 
ernment offered generous and timely assistance to Western nations plagued by 
COVID-19 by referring her to reliable news showing that China sold defective 
products to those nations.'® Another example, also found in early April, found 
her accusing the same netizen of separating Hong Kong from China and of 
embracing colonialism, when all that netizen did was state that Cantonese has 
a written form and suggest that it is a language rather than a dialect—a view 


164 Elsewhere, she 


supported by major research and held by qualified linguists. 
insinuated that Hong Kong pro-democracy activists, the majority of whom 
have engaged only in peaceful protests against an authoritarian government, 
had “organized riots?1® 

On Wang’s Twitter account, also made public, she seemingly endorsed (by 
“liking”) the opinions of China’s infamous Foreign Ministry director and 
spokesperson Hua Chunying, including Huas views that Hongkongers have 
enjoyed more prosperity and liberties as well as a better legal system after the 


handover of Hong Kong to China than during the British colonial period, and 


162. E.g., “Macalester Must Respect Academic Freedom, Renew Dr. Wang's Contract & Stop Discrimina- 
tion! petition on Change.org website, https://www.change.org/p/macalester-trustee-chair-macalest 
er-must-respect-academic-freedom-renew-dr-wang-s-contract-stop-discrimination?redirect=false 
(last visited Sep. 10, 2020); Steven Johnson, An Escalating Tenure Fight Catches Students in the Cross- 
fire, CHRONICLE OF HIGHER EDUC. (Aug. 7, 2019), https://www.chronicle.com/article/an-escalating 
-tenure-fight-catches-students-in-the-crossfire/ 

163. See https://ibb.co/4F7Fv1w, which shows a screenshot of Wang's Facebook post calling the netizen 
an “idiot” and requesting him/her to “get out”: “Don't infect [sic: infest] my house!” 

164. See https://ibb.co/Ohgksvd, which shows a screenshot of another Facebook post of hers accusing the 
netizen of “separating HK from China” and spreading misinformation. Wang, who has never re- 
ceived formal training in linguistics, was dead wrong, as Cantonese and Mandarin are not mutually 
intelligible and their differences are far greater than those between, for instance, Spanish and Portu- 
guese. 

165. See https://ibb.co/42FFrWb, for the screenshot. Wang expressed disappointment that many people 
in Taiwan, Hong Kong, and Southeast Asian countries supported Donald Trump in the 2020 U.S. 
presidential election. Indeed, many pro-democracy activists believed that Trump, and not Joe Biden, 
would sanction China. 
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Hongkongers’ resistance to the CCP and plea for help to Western nations when 
their rights were violated by Beijing was a plain betrayal of their “ancestry” and 
“motherland”1%® A Twitter post of hers further revealed her belief, founded 
upon her highly twisted logic, questionable data, and perhaps nationalistic 
fever, that Hong Kong would do better if it was governed by the principle of 
“One Country, One System,” under which its governance would be subsumed 
under the CCP in both name and substance, than the “One Country, Two Sys- 
tems” principle as agreed upon by both China and Britain in the 1984 Sino- 
British Joint Declaration, which grants a high degree of autonomy to the terri- 
tory.! One must note, however, that Wang has never lived in Hong Kong, both 
before and after the 1997 handover, or received any formal training in linguis- 
tics or in law. 

Undoubtedly, professors enjoy freedom of thought and are entitled to their 
opinions and judgments, no matter how warped or erroneous. Hence, Wang is 
entitled to embrace the views of the CCP’s disreputable spokesperson, dismiss 
the expert opinion that Cantonese is a language, and condemn the Hong Kong 
pro-democracy movement (just as people are entitled to believe that a Hong- 
konger should surrender to—and perhaps cooperate with—a rapist who hap- 
pens to be Chinese, that resisting rape is “riotous, and that seeking help from a 
Westerner betrays their so-called ancestry and reveals their colonialist mind- 
set). Yet her support of the tyrannical government and its officials by no means 
justified or excused her uncivil behavior, as in calling people with whom she 


166. See https://ibb.co/FY98bKG, for the screenshot showing Wang's twitter “likes” and tacit approval of 
the disreputable Hua Chunying’s ill-informed twitter posts about Hong Kong. 

167. See https://ibb.co/BCgNdmF, which contains a screenshot of her post: “There's freedom to live with 
die—100,000 deaths in USA in 3 months. There's freedom to live with dignity—like this 87-year-old 
man surviving corona virus, under the care of doctors and nurses in Wuhan. Which freedom does 
HK want? Please watch & think” The post betrays the nationalistic-fevered and ideologically driven 
mindset and simplistic worldview of its author, according to whom China enjoys an excellent medi- 
cal system enabling its patients to live with dignity, whereas democratic governance in the U.S. only 
led to chaos and deaths during the pandemic. Hence, the post implies, Hong Kong would be better 
off if governed by the Chinese system than by a liberal system that grants them freedoms. The post 
blatantly ignores the third possibility: that people can make good use of, rather than abuse, their 
freedoms. In fact, one may attribute the low number of COVID-19 cases in Hong Kong, despite its 
high population density, not to any governmental policies, but to the fact that its people took safety 
precautions deferentially and generally did not trust the figures published by the CCP or the alleg- 
edly CCP-corrupted World Health Organization. Ironically, Wang chose to leave her beloved moth- 
erland for chaotic and deadly America, where she has been living for three decades. The gross incon- 
sistencies between her and many of her compatriots’ words and actions, as well as the fact that Wang 
had been allowed to sing the praises of the CCP in Western academia, enjoy benefits as an American 
resident, and file complaint after complaint about her American colleagues, are nothing short of baf- 
fling and reveal the tolerance of Americans and not the opposite. 
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did not agree “idiots,” whether she is speaking in the capacity of a professor or 
as a fellow human being, especially when their opinions are based on facts, 
well-reasoned arguments, and expert opinions (this is no less uncivil and 
unjustifiable than attaching the “idiots” label to people who present facts, evi- 
dence, and expert testimonies showing that a virtue- and peace-touting neigh- 
bor is in fact a serial rapist, or who believe that human beings should resist 
serial rapists by seeking help from powerful allies). Her readiness to accuse 
people who consider Cantonese a language of separatism (a crime punishable 
by death in China) and of embracing colonialism similarly indicates that she is 
prone to be emotionally and ideologically driven at least when it comes to cer- 
tain political topics. To be fair, Wang might have acted with civility to her stu- 
dents. However, similarly uncivil, emotionally and ideologically driven con- 
duct, if exhibited in class, would chill free speech or dampen any motivation for 
respectful dialogue. Tendencies to allow emotions and ideologies to override 
reason may be excusable among passionate budding academics with no more 
than a few years of experience, but inexcusable for seasoned academics who 
have been teaching for decades and who take pride in and regularly showcase 
their accomplishments. Freedom of speech and respectful dialogue aside, one 
should ask whether experienced teachers who are intellectually dishonest 
enough to dismiss all facts and arguments countering their ideologies and 
beliefs, and who tout themselves as human rights advocates and express soli- 
darity with the oppressed—except those oppressed by governments they 
embrace—truly deserve the “academic” or “intellectual” title. 

Macalester College acted rightly and honorably in terminating Wang's 
employment. Sympathy for the disgraced professor is understandable, consid- 
ering her cries of white supremacy and racial discrimination during the dispute 
and long after her departure.'®* It is also not at all surprising that university 
hiring committees, who might only form rather superficial impressions of job 
candidates at interviews, can make grave mistakes by hiring well-credentialed 
people who later violate codes of conduct and decorum. After all, many highly 
educated, self-proclaimed human rights advocates may leave overly positive 
impressions of virtuousness and uprightness even though their passion for 
human rights goes no further than pure virtue-signaling. One can only wonder 
why Wang, patriotic and nationalistic as she seems, chose to stay in the U.S. for 
three decades, where she decries the freedoms that it offers while continuing to 


168. See, again, her Facebook platform and online petition. 
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embrace the authoritarian government of her beloved motherland. One also 
cannot help but notice the hypocrisy in her mockery of Hongkongers for fight- 
ing for the same freedoms that she has enjoyed for decades and suppression of 
the expressions of those who contradicted her views. She—and people like 
her—may believe that they play an important role in fighting white supremacy 
in America. Yet Macalester College—and academia more generally—likely has 
little to gain from academics like her who appear to be driven by their ideolo- 
gies, beliefs, and emotions to the degree that they ignore plain facts, expert 
opinions, and alternative views, and who seemingly exploit liberal concepts of 
free speech and diversity to undermine other peoples freedoms and cover up 
what seem, according to official reports, to be their own unprofessionalism and 
lack of decorum. 


Safeguarding free speech in academia can, and should, go hand in hand with 
fostering an environment free of racism and discrimination. Open-access reports 
and evidence indicate that by terminating Wang’s employment, Macalester did 
not undermine her free speech or academic freedom. It rather helped to safe- 
guard the foundational values of the university and promote respectful classroom 
environments. This proper and courageous move played a small but important 
part in “draining the swamp” of academia. It should also inspire its peers to safe- 
guard free speech and promote respectful dialogue and not allow the ideologies 
of diversity and equality to play into the hands of authoritarian people or 
governments—both in the U.S. and abroad—which would lead to the demise of 
the university as an institution that values free speech and academic freedom. 


CHAPTER NINE 
Canada 
The (Ir)relevance of the Charter to Campus Speech 


Freedom of expression is recognized as fundamental to Canadian democracy, 
protected by section 2(b) of the Canadian Charter of Rights and Freedoms, and 
subjected to laws on hate speech and harassment. Whether section 2(b) also 
applies in university settings, however, remains uncertain. For the most part, 
Canadian courts have affirmed the autonomy of postsecondary institutions, 
and overturned universities’ decisions on free speech issues only when they 
found the decisions highly unreasonable or unfair. Due to courts’ deference 
toward university administrations, universities have long implemented their 
own speech policies. Despite numerous campus free speech controversies, 
there has been no consensus on whether a free speech crisis even exists in 
Canadian universities. 

This chapter will critically examine numerous attacks on free speech on 
Canadian university campuses. Certainly, even on liberal campuses, speakers 
with conservative or right-of-center views were not the only ones who have 
ignited criticism and sparked protests. Nonetheless, attempts to shut down 
speakers advancing liberal ideologies have been extremely rare. Any protests 
targeting speakers with left-of-center views have also been very peaceful, hence 
a far cry from the massive, disruptive, and not infrequently violent protests 
aimed to deplatform conservative speakers, as well as speakers who dared to 
challenge the left-wing ideologies upheld by Canada’s Liberal government and 
dominating many universities. The latter, which happened across different 
campuses, will be the focus of this analysis. 
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The recent years have seen a surge in attempts to harass, threaten, and shut 
down critics of the Chinese government. The inaction and complacency of 
Canadian universities have played into the hands of nationalistic Chinese stu- 
dents, as well as the Chinese embassy that backed their criminal behavior, 
which habitually pulls the race card and appropriates Western liberal narratives 
of free speech, tolerance, and dignity to suppress meaningful discussions on 
China-related topics. If “every man has his price’! university administrators 
and educators must strive to raise theirs. They must not surrender to the tyr- 
anny of a foreign government, or trade their long-standing missions, demo- 
cratic values, and national sovereignty for money and a fake harmony that 
(seemingly) aligns with their multiculturalism and diversity initiatives. 


I. The Charter Right to Freedom of Expression 
and Its (Ir)relevance to Campus Free Speech 


Freedom of expression is recognized as fundamental to Canadian democracy.” 
Section 2(b) of the Canadian Charter of Rights and Freedoms (1982) (“the 
Charter”), which applies to both the federal and provincial governments, pro- 
vides for the fundamental freedoms of “thought, belief, opinion and expression, 
including freedom of the press and other media of communication”? Other 
related freedoms in section 2 include “freedom of conscience and religion, 
“freedom of peaceful assembly,’ and “freedom of association.”* These funda- 
mental freedoms are subject “to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic society?” Parliament or a 
provincial legislature may also adopt legislation “notwithstanding” the protec- 
tions of section 2 by making an express declaration that its action complies with 
section 1.° 


1. See ROBERT BOLT, A MAN FOR ALL SEASONS, ACT 1 (a statement by character Richard Rich, who 
serves as a foil to Thomas More) (1954, 1957). 

2. Peter Greenawalt, Free Speech in the United States and Canada, 55 L. & CONTEMP. PROBS. 1, 5 (1992). 

3. Can. Charter of Rts. & Freedoms, s 2(b), Part I of Const. Act, 1982, Schedule B to the Can. Act 1982 
(U.K.), 1982, C. 11. 

. Can. Charter of Rts. & Freedoms, s. 2(a)(c)(d). 

5. Can. Charter of Rts. & Freedoms, s. 1. According to the two-prong approach established in R. v. 
Oakes, the state’s objective must be of “pressing and substantial concern in a free and democratic 
society,’ and the impugned measure must meet a proportionality test. R v. Oakes [1986] 24 C.C.C. 
(3d) 321, 348 (S.C.C.). 

6. Can. Charter of Rts. & Freedoms, s. 1, s. 33(1). Although s. 33 in theory authorizes direct legislative 
overrides of Charter rights, Parliament has never invoked this power, while provincial legislatures 
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The Canadian Constitution and free speech tradition originated from the 
English common law, which is not particularly sympathetic to free speech 
claimants.’ Section 2(b) of the Charter therefore brought fundamental changes 
to Canada’s constitutional landscape regarding freedom of expression.’ The 
influences of natural law are apparent in both the Charter and the decisions of 
the Supreme Court of Canada (SCC). The preamble of the Charter states that 
“Canada is founded upon principles that recognize the supremacy of God and 
the rule of law”? The SCC has justified the protection of freedom of expression 
by calling it an essential component of democratic self-government, which 
aligns with Lockes and Rawls’s writings described in chapter 4.'° Its endorse- 
ment of “the pursuit of truth,” “self-fulfillment and human flourishing” as 
important social values that justify the protection of freedom of expression’! 
are also reminiscent of Locke and Kant. Further, it has described freedom of 
expression as “the matrix, the indispensable condition of nearly every other 
freedom?” Expressive activities constituting speech are “infinite in variety; 
including “the written or spoken word, the arts, and even physical gestures or 
acts”; “all expressions of the heart and mind, however unpopular, distasteful or 
contrary to the mainstream” are deserving of Charter protection." 

Hate speech has been prohibited in Canada in both the pre- and post- 
Charter eras. As chapter 5 has explained, some hate speech laws intend to pro- 
tect public order, while others aim also to safeguard human dignity. Arguably, 
hate speech laws in Canada, as vague and broad as they may seem, aim to pro- 
tect primarily the former. Its criminal law has prohibited hate speech for five 
decades.'* At present, section 319(1) and (2) of the Criminal Code prohibits the 


have been reluctant to override Charter rights. RONALD J. KROTOSZYNSKI, JR., THE FIRST AMEND- 
MENT IN CROSS-CULTURAL PERSPECTIVE: A COMPARATIVE LEGAL ANALYSIS OF THE FREEDOM OF 
SPEECH 38 (2006). 

7. Kent Roach & David Schneiderman, Freedom of Expression in Canada, 61 S. Cr. L. REV. 429, 431-32 
(2013). 

8. Kent Roach & David Schneiderman, Freedom of Expression in Canada, 61 S. Cr. L. REV. 429, 429 
(2013). 

9. Can. Charter of Rts. & Freedoms, Preamble. 

10. In Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, Justice McIntyre, writing for the majority, held that 
“[rlepresentative democracy . . . which is in great part the product of free expression and discussion 
of varying ideas, depends upon its maintenance and protection.” “The principle of freedom of speech 
and expression has been firmly accepted as a necessary feature of modern democracy.’ [1986] 33 
D.L.R. (4th) 174, 176 (S.C.C.). 

11. Irwin Toy Ltd. v. Quebec (Attorney General) [1989] 25 C.P.R. (3d) 417, 452 (S.C.C.). 

12. R. v. Sharpe [2001] 150 C.C.C. (3d) 321, 342 (S.C.C.). 

13. Irwin Toy Ltd., 25 C.P.R. (3d) at 446. 

14. Kent Roach & David Schneiderman, Freedom of Expression in Canada, 61 S. Ct. L. REV. 429, 462 
(2013). 
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communication of statements in public that “incites hatred against any identifi- 
able group where such incitement is likely to lead to a breach of the peace,” and 
that “wilfully promotes hatred against any identifiable group?” In addition, the 
Charter states that its provisions, including section 2(b), “shall be interpreted in 
a manner consistent with the preservation and enhancement of the multicul- 
tural heritage of Canadians.”!° The SCC ruled that the Charter’s guarantee of 
freedom of expression does not extend to “the public and willful promotion of 
hatred against an identifiable group?” While repealing the section of the Cana- 
dian Human Rights Act prohibiting “hate messages,’ it reiterated support for 
prohibitions on hate speech in provincial human rights codes if it leads to dis- 
criminatory effects on minorities.'* Nonetheless, the deliberate publication of 
statements that the speaker knows to be false and that might excite prejudices 
against minorities or offend their dignity is a protected form of expression 
under section 2(b): “[I]f there is any principle of the Constitution that more 
imperatively calls for attachment than any other it is the principle of free 
thought—not free for those who agree with us but freedom for the thought that 
we hate?!’ 

Indeed, expressions alone can constitute discrimination under the federal 
Human Rights Act of Canada and provincial human rights laws, which prohibit 
discrimination in work, employment, and commercial settings on the basis of 
race, national or ethnic origin, color, religion, age, sex, sexual orientation, gen- 
der identity or expression, marital status, disability, and others.” Thus, Cana- 
dian courts and human rights tribunals have found that expressions such as 
race-based jokes and jokes targeting disabled people constituted discrimina- 
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tion, on the grounds that they created a poisoned environment and harmed the 
disabled.”! Similarly, words alone may constitute criminal harassment under 
the Criminal Code if they cause recipients to fear for their safety or the safety of 
anyone known to them.” Expressions made in various settings may also 
amount to a discriminatory form of harassment under the Human Rights Act 
and provincial human rights laws if they are threatening, intimidating, or 
humiliating.” Hence, a court found that degrading and sexualized online com- 
mentaries targeted toward an individual constituted criminal harassment.” 
Racial and sexual insults in employment settings have been commonly found 
to constitute discriminatory harassment.” 

Canadian laws prohibiting hate speech and different forms of harassment 
apply to universities in Canada. It remains unclear, however, whether section 
2(b) of the Charter safeguarding freedom of expression also applies in the uni- 
versity setting so that university administrators are obligated to uphold this 
Charter right as well as other rights and freedoms in their decisions.” Section 
32(1) of the Charter says that it applies to the “government of Canada” and the 
“government of each province?” Courts have debated what “government” 
means for the purposes of Charter application. The SCC in McKinney v. Univer- 
sity of Guelph suggested that universities are not “government” by arguing that 
they are “legally autonomous” and “not organs of government even though 
their scope of action is limited either by regulation or because of their depen- 
dence on government funds.’** The SCC apparently expanded the scope of 
“government” in Eldridge v. British Columbia (Attorney General) to include an 
entity that was “putting into place a government program or acting in a govern- 
mental capacity” In Doré v. Barreau du Québec and Loyola High School v. Que- 
bec (Attorney General), the SCC further suggested that administrative actors 


21. Chiswell v. Valdi Foods 1987 Inc. [1994] 25 C.H.R.R. D/400 (Ont. Bd. Ing.); Morgan Lowrie, Come- 
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making discretionary decisions pursuant to statutory authority—a definition 
that would include university administrators—have to determine whether their 
decisions could limit an individual’s Charter rights; if so, discretionary decision- 
makers need to ensure these rights are “limited no more than necessary” given 
the applicable statutory objectives.*° 

In numerous cases, Canadian courts have affirmed the autonomy of post- 
secondary institutions in making decisions, and overturned universities’ deci- 
sions on free speech issues only when they found the decisions highly unrea- 
sonable or unfair, regardless of whether the university is a “government” under 
section 32(1) of the Charter.*! In one case involving students’ derogatory Face- 
book comments about their professor, the provincial court held that the univer- 
sity was acting as an agent of the provincial government in providing accessible 
postsecondary education services to students; hence, its review board infringed 
on students’ freedom of expression under section 2(b) of the Charter by hold- 
ing that their actions constituted academic misconduct.* In another case con- 
cerning abusive conduct of students, however, the provincial court held that the 
Charter did not apply when the university was applying its disciplinary policy 
to students’ actions that went beyond political discourse and created a hostile 
environment.’ The same deference toward universities on free speech issues 
except where the decisions were unreasonable is also found in cases where stu- 
dents tried to use university properties for expressive purposes. In two cases, 
the provincial courts rejected claims by pro-life student groups that the univer- 
sities breached their rights to freedom of expression by refusing them spaces 
for antiabortion protests and posters, on the grounds that universities were not 
government and extracurricular activities fell outside of “government 
programs.”*4 In another case, the court held that a private university had the 
authority to approve or deny student clubs for funding based on whether their 
mandates and ideologies complied with the university’s policies and the pro- 
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vincial human rights code.” On the contrary, when a university refused to hear 
the appeal of students found guilty of nonacademic misconduct for setting up 
a pro-life display on campus, the court applied the Doré framework to find that 
this decision was “unreasonable” as it failed to balance its safety objectives with 
Charter values by interfering “no more than is necessary” with the students’ 
right to express differing views in a university.*° 

On January 6, 2020, the Court of Appeal of Alberta determined in UAlberta 
Pro-Life v. Governors of the University of Alberta that the “the University’s regu- 
lation of freedom of expression by students on University grounds should be 
considered to be a form of governmental action” for the purposes of section 32 
of the Charter.” The court identified the education of students, largely by 
means of free expression, as the “core purpose of the University dating from its 
beginnings and into the future,” “a responsibility given by government for over 
a century under both statute and the Constitution Act, 1867? and “largely 
funded by government and private sector donors who likewise support and 
adhere to” this core purpose and responsibility.’ This was the core purpose 
“even by the University’s own view of its mandate and responsibility” Besides, 
the infrastructure and land holdings granted to the university or sustained by 
its funding were designed to serve this purpose by permitting debate and shar- 
ing of ideas in a community space. The affirmation that the Charter was appli- 
cable to the exercise of freedom of expression by students on the grounds of the 
university reinforced the rule of law as well as “the core values of human rights 
and freedoms, democracy, federalism, constitutionalism, equality and respect 
for minority interests.’ Finally, recognizing that the university is subject to 
section 32 of the Charter did not threaten its ability to “maintain its indepen- 
dence,” “uphold its academic standards,” or “manage its facilities and 
resources.’“! The Alberta Court of Appeal determined that the lower courts 
decision was fatally flawed by not considering whether the university’s decision 
that UAlberta Pro-Life should bear the security costs minimally impaired the 
student group’s Charter right to freedom of expression. Although the UAlberta 
Pro-Life decision is binding in Alberta, it may have an impact on how other 
provincial courts determine similar cases in the future. 


35. Grant v. Ryerson Students’ Union [2016] ONSC 5519. 

36. Wilson v. Univ. of Calgary [2014] ABQB 190, at paras. 143-63. 

37. UAlberta Pro-Life v. Governors of Univ. of Alta [2020] ABCA 1, at para. 148. 
38. UAlberta Pro-Life v. Governors of Univ. of Alta [2020] ABCA 1, at para. 148. 
39. UAlberta Pro-Life v. Governors of Univ. of Alta [2020] ABCA 1, at para. 148. 
40. UAlberta Pro-Life v. Governors of Univ. of Alta [2020] ABCA 1, at para. 148. 
41. UAlberta Pro-Life v. Governors of Univ. of Alta [2020] ABCA 1, at para. 148. 


CANADA Í 245 


Due to the deference of Canadian courts to university administrations, uni- 
versities have long implemented their own free speech policies. For example, 
the Governing Council of the University of Toronto passed the Statement of 
Institutional Purpose and Statement on Freedom of Speech in 1992, acknowledg- 
ing that the rights to “examine, question, investigate, speculate upon, and com- 
ment on issues without reference to prescribed doctrine, as well as the right to 
criticize society at large” are the necessary precondition for “the pursuit of 
truth, the advancement of learning and the dissemination of knowledge?” 
They also affirm that “the principles of equity, diversity, and inclusion operate 
in concert with the rights of free expression to foster excellence.” Likewise, the 
University of British Columbia acknowledges the importance of promoting 
“the freest possible exchange of information, ideas, beliefs and opinions in 
diverse forms,” including “controversial topics and unpopular points of view,’ 
to promote “excellence in learning, research and work in the university 
community.’* Freedom of expression and free inquiry, both central to the uni- 
versity’s mission, “cannot exist without an equally vigorous commitment to rec- 
ognition of and respect for the freedoms of others, and concern for the well- 
being of every member of the university community.’ McGill University 
recognizes the freedom of opinion, expression, and peaceful assembly enjoyed 
by students.*® Christopher Manfredi, the provost and academic vice president, 
affirmed that the university’s recognition of such freedoms “does not derogate 
from its overarching commitment to equity, diversity, and inclusion on our 
campus.”*” While all these policies and statements may look reasonable and 
encouraging, they are also vague—perhaps understandably so—especially with 
regard to how they balance free speech with commitments to equity, diversity, 
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and inclusion. The application of these policies to people of different political 
leanings, as well as their enforcement, has been nothing short of challenging. 

In summer 2018, Ontario premier Doug Ford declared his commitment to 
protect free speech in universities and announced that all publicly funded col- 
leges and universities in Ontario would have until January 1, 2019 to “develop, 
implement and comply with a free speech policy that meets a minimum stan- 
dard prescribed by the government.” Institutions failing to comply with the 
free-speech requirement could face a cut in funding.” The new policy also 
requires that institutions develop a definition of free speech based upon the 
University of Chicago “Statement on Principles of Free Expression?*? Some 
Ontario universities did not see the need to modify their existing policies, 
which their administrators deemed to be already in line with these principles, 
while others hustled to revise their policies to meet the deadline.” 

Some objected to this provincial directive by arguing that there has been 
no free speech crisis at all in Canadian universities, which are contractually 
obligated to protect academic freedom and freedom of expression, and 
attempts at shutting down speakers became news only because they have 
been highly unusual.** Notwithstanding that free speech policies are meant to 
protect all speeches regardless of their political content, some questioned the 
motives of Ford, the leader of the Progressive Conservative Party of Ontario, 
deeming it an attempt to play to his conservative political base.” One called 
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this directive by the Conservative government “compelled speech” and “a tre- 
mendous attack on the free speech and free expression of teachers.”*4 Accord- 
ing to a convoluted and ill-reasoned argument put forth by a critic, the direc- 
tive was intended as a “threat” to “stifle dissent” on campus.” The critic cited 
an extreme example of how freedom of expression was used to champion 
racist beliefs to conclude that free speech advocates would more likely abuse 
this freedom to incite hatred rather than discuss “real controversies”? Not to 
“stifle dissent,’ following this warped logic, means that only members of uni- 
versities who discuss “real controversies” should enjoy free speech. On the 
other hand, those observing a real free speech crisis insinuated that govern- 
ment intervention should not have been necessary on the ground that the 
same laws should govern free speech on campus and in the broader society: 
campus free speech policies based upon laws prohibiting hate speech, harass- 
ment, and discrimination would be very simple.” 

Are attempts to shut down free speech in Canadian universities highly 
unusual? Even assuming they are, their infrequency does not indicate they are 
not alarming enough to warrant thorough analyses. The rest of this chapter will 
critically examine a careful selection of these attempts to shed light on whether 
free speech is under attack and whether those attacks have escalated to the cri- 
sis level on Canadian university campuses. Special reference will be given to the 
concepts explored in part II of this book. It needs to be emphasized that the 
following critical analyses are based upon open-source information accessible 
in the media and that no interviews of any kind were conducted by the author. 
Moreover, at least at the time of writing this chapter, the author did not know 
the people mentioned in these analyses on a personal level and was not con- 
nected to any of them. 
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II. Case Studies 


Certainly, even on liberal campuses, conservative speakers are not the only 
people who have been frowned upon and speakers advancing different ideolo- 
gies have sparked protests. One example was former child soldier Omar Khadr, 
who was invited to Dalhousie University on February 10, 2020 to deliver a key- 
note address at a panel discussion hosted in partnership between the Roméo 
Dallaire Child Soldiers Initiative and Dalhousie’s Open Dialogue Series.** 
Khadr is a Canadian who, as a young child, was taken to Afghanistan by his 
terrorist father, and captured by the United States military when he was fif- 
teen.” In 2010, during his detention at Guantanamo Bay, he pleaded guilty to 
the murder of U.S. Army sergeant Christopher Speer and four other charges at 
a hearing before a United States military commission, and agreed to an eight- 
year sentence. However, the SSC of Canada ruled that the Canadian govern- 
ment’s interrogation of Khadr at Guantanamo Bay “offend[ed] the most basic 
Canadian standards [of] the treatment of detained youth suspects”! In 2012, 
Khadr returned to Canada to serve the remainder of his sentence in Canadian 
custody, before he was released on bail in 2015.6 In 2017, the Canadian govern- 
ment publicly apologized to Khadr “for any role Canadian officials may have 
played in relation to his ordeal abroad and any resulting harm” as part of the 
settlement of the civil suit launched over the violation of his Charter rights, and 
announced a $10.5 million payment to him in compensation for damages aris- 
ing from its mishandling of his case. 

Khadr’s unusual experience as a child soldier, the suffering he endured on 
the battleground and at Guantanamo Bay, and his efforts to reform himself as 
an ex-convict all qualified him to advocate against the use of child soldiers. 
His speech, without a doubt, must have informed and inspired his audience. 
His presence did draw a small, peaceful group of protesters, mostly veterans, 
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outside the venue, who called him a “terrorist” and who apparently did not 
believe that he should have been released or given an enormous settlement, 
let alone granted a platform.“ Fortunately, there was no attempt at all to shut 
down what must have been an enlightening speech, or to cancel this highly 
educational event. 

Interestingly, though, the scale of the protest against Khadr, who was hand- 
somely compensated by Canada’s Liberal government, was a far cry from the 
massive, at times violent, protests sparked by well-known conservative speak- 
ers, speakers who may not be deeply conservative but who dared to challenge 
the left-wing ideologies upheld by Canada’s Liberal government and dominat- 
ing many universities, or speakers courageous enough to criticize the hostile 
and repressive government of a foreign country from which an increasing stu- 
dent population originates. 


Example 1 


Jordan Peterson, a professor of psychology at the University of Toronto, has 
been the target of massive, sometimes violent, protests on Canadian university 
campuses. In the fall of 2016, Peterson openly criticized the Act to Amend the 
Canadian Human Rights Act and the Criminal Code (Bill C-16), which intro- 
duces “gender identity and expression” as prohibited grounds of discrimina- 
tion.®° He argued that the law would compel the use of certain pronouns and 
infringe on the fundamental right to freedom of expression.” His critique of 
Bill C-16, as well as the culture of political correctness more generally, received 
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significant national and international media attention.®* In response to the con- 
troversy, his university sent him two letters of warning, one noting that free 
speech had to be made in accordance with human rights legislation and the 
other stating that his refusal to use the preferred pronouns of students and fac- 
ulty upon request could constitute discrimination.” Despite this, and a cam- 
paign initiated by disgruntled student activists from his and other universities 
calling for the termination of his teaching position, the university informed 
him that he would keep his position in December 2016.” His book 12 Rules for 
Life: An Antidote to Chaos, which he published in 2018 and promoted on a 
world tour, became an instant national and international bestseller.”! Its sequel, 
which came out in 2021, was also a top seller. 

Bill C-16, introduced by the Liberal government in May 2016 and passed 
into law in June 2017, amends sections of the Canadian Human Rights Act and 
the Criminal Code with the aim “to protect individuals from discrimination 
within the sphere of federal jurisdiction and from being the targets of hate pro- 
paganda, as a consequence of their gender identity or their gender expression.” 
The Canadian Bar Association supported passage of the bill, arguing that it 
would provide necessary protections for transgender people without posing 
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Statements, THE VARSITY (Oct. 24, 2016), https://thevarsity.ca/2016/10/24/u-of-t-letter-asks-jordan 
-peterson-to-respect-pronouns-stop-making-statements/ (last visited Jun. 1, 2020). 
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Petersons Termination, THE VARSITY (Nov. 29, 2017), https://thevarsity.ca/2017/11/29/hundreds-si 
gn-open-letter-to-u-of-t-admin-calling-for-jordan-petersons-termination/ (last visited Jun. 1, 
2020). 
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any risk to freedom of expression.” Nothing added to the Human Rights Act or 
the Criminal Code compels the speech of private citizens, it explains, as long as 
the use or avoidance of certain words is not intended to promote hatred against 
certain groups.”* Hence, the use or avoidance of preferred pronouns as forms of 
gender expression is not illegal per se and would unlikely lead to criminal pros- 
ecution. Yet laws on pronoun use, in Canada and elsewhere, have raised con- 
cerns among scholars and commentators who criticize these laws for imposing 
ideas about gender identity and requiring people to express beliefs that they 
may not hold or even understand, regardless of the actual risks of prosecu- 
tion.” One should not doubt the importance of these pronouns to some trans- 
gender people whose well-being hinges on the recognition of their preferred 
gender identities, or the importance of civility and respect in society.”° Yet it 
may be argued that civility and respect should not be legislated: hate speech 
may be outlawed, but writing gender identity and expression into the law, let 
alone dictating that people recognize others’ identities and how they should 
address one another, is legislative overreach. Greeting people is a sign of civility, 
but legally compelling people to do so is coercive. 

It is ultimately beyond the scope of this chapter to debate whether Bill C-16, 
or laws on pronouns more generally, infringe on freedom of expression. 
Regardless, Peterson’s public remarks about the law, even if misguided and 
meritless, do not amount to hate speech or discrimination against transgender 
people. In his YouTube video, he criticized the bill’s definitions of gender 


73. René J. Basque, Bill C-16, an Act to Amend the Canadian Human Rights Act and the Criminal Code 
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Expression), CANADIAN BAR ASSOCIATION, 3, 4 (May 7, 2017), http://www.cba.org/CMSPages/GetF 
ile.aspx?guid=be34d5a4-8850-40a0-beea-432eeb762d7f (last visited Jun. 4, 2020). 
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expressions and identities from the perspective of a clinical psychologist, 
expressed his fear that the law would be used to shut down discussion of related 
issues, and asserted that he would not recognize other people’s right to deter- 
mine what he says.” Elsewhere, he clarified that he did not rule out the idea of 
addressing students by their preferred pronouns: what he truly opposed was 
compelled speech as well as the arrogance and possibly political motivations of 
some people who might make those requests.” Because he only commented on 
the law and its possible free speech implications, but did not attack transgender 
people, as some claimed that he did, the warning letters did seem unwarranted, 
and attempts to shut down his speech by student activists on Canadian univer- 
sity campuses were overreactions.” Perhaps he should have heeded his own 
advice in his bestseller and explained his views more precisely to help his listen- 
ers grasp their nuances.*° Nevertheless, due to the sensitivity of this issue, and 
the reluctance of some zealous activists to allow the mildest and well-intended 
criticisms of the law, even the most precisely articulated argument might not 
have been sufficient to quell their anger or dissuade them from trying to shut 
down his speech. 

Peterson’s remarks on Bill C-16 were made in the context of his critique of 
political correctness. Citing the experiences of some of his clients, he illumi- 
nated how the PC culture has led to self-censorship and oppressive, toxic work- 
places.*! He also took a thoughtful and conscientious approach to debunk the 
assumptions underlying the mandatory “anti-racist” and “anti-bias” training 


77. Jordan B. Peterson, Part 1: Fear and the Law, YoUTuBE (Sep. 27, 2016), https://www.youtube.com/wa 
tch?v=fvPgjg201w0 (last visited Jun. 1, 2020). 

78. “Peterson told Vice on Thursday that he had never actually interacted with a student who asked to be 
addressed by their preferred pronouns, but he refused to confirm or deny whether he would comply 
with a request if asked by a future student to do so. Instead, Peterson said the issue is ‘complex’ and 
‘cannot be simplified’ to a yes or no answer. ‘It would depend on how they asked me. [. . .] If I could 
detect that there was a chip on their shoulder, or that they were [asking me] with political motives, 
then I would probably say no. [. . .] If I could have a conversation like the one were having now, I 
could probably meet them on an equal level.” Jake Klvanc, A Canadian University Professor Is Under 
Fire for Rant on Political Correctness, Vick (Sep. 29, 2016), https://www.vice.com/en_ca/article/7bm 
jqg/a-canadian-university-professor-is-under-fire-for-rant-on-political-correctness (last visited Jun. 
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program at his university.** Despite the amount of offense that this critique 
might ignite, it did not constitute hate speech or discrimination against minor- 
ity groups. Because even ardent supporters of PC culture may disagree on these 
programs and initiatives, his university’s warning letters likely have had a chill- 
ing effect on well-meaning criticisms and suggestions that can help to make it a 
better institution. 

What might have been more concerning was Petersons project, later 
scrapped, that aimed to reduce student enrollment in classes that he believed 
had become “indoctrination cults? He proposed to rely on artificial intelli- 
gence to scour curriculums for what he considered harmful “postmodern 
neo-Marxist” content and put the collected information on a website.** This 
project, which he soon abandoned of his own accord,™ would likely have 
made his fellow academics feel intimidated and stifled their freedom of 
expression and academic freedom. Just as outlawing offensive speech may 
drive hateful sentiments underground rather than eliminating them,® dis- 
couraging certain political thoughts in academia may deprive people of seri- 
ous opportunities to learn and debate them and increase the appeal of harm- 
ful ideas to an uninformed public. If allowed to proceed, his project would 
also likely stigmatize certain traditional disciplines (such as sociology and 
literature), if not causing them to close—disciplines that have nurtured the 
minds of many generations, some of which have become intellectually sterile 
due to the dominance of monolithic narratives but can be reformed by (re) 
introducing different approaches and content. 

Ironically enough, the university administration's later actions implied that 
it considered Peterson, a well-respected academic who thoughtfully critiqued 
the law on pronouns and the PC culture, to be worse than the Hong Kong 
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police, who were once reputed to be “Asia’s finest” as a branch of the British 
colonial government, but since the summer of 2019 have used excessive force 
on pro-democracy protesters and activists at the order of the Beijing-backed 
government. In May 2020, student activists wrote to Canadian universities, the 
University of Toronto included, that had published Hong Kong police recruit- 
ment advertisements to urge them to take down the ads, noting the police 
force’s brutal handling of peaceful activism and criticism by international 
human rights groups and arguing that the ad signaled support for an organiza- 
tion that violates international human rights laws." Despite repeated requests, 
the University of Toronto's career office refused to take down the ad after con- 
sulting with its career services partners and finding that the employer and job 
posting followed all its employment and recruitment protocols and did not 
contradict federal and provincial guidelines or its own policies—guidelines 
that are governed in part by “Government of Canada Human Rights,’ including 
freedom of expression and peaceful assembly as fundamental freedoms.*’ Its 
spokesperson said “[t]he University encourages all students to look at their 
own interests and values as they make career decisions about which positions 
to pursue.”88 

The university might have aimed to avoid taking a stance on political issues. 
Yet refusing to signal support for an employer that abuses human rights and 
facilitating the recruitment of people into such an organization is a moral rather 
than a political stance. If the career office would not consider advertising sex 
work for moral concerns, it arguably should not have put up this recruitment 
ad, or should have taken it down when requested like some universities (such 
as McMaster University) did. Instead, it made a blatantly bad faith argument by 
doubling down on the position that the employer and job positing did not vio- 
late federal and provincial guidelines or its own policy.” 
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Certainly, the university could also have pulled the free speech card by 
arguing that refusing to advertise the position or taking down the ad consti- 
tutes censorship. Just as audiences should have the opportunity to hear offen- 
sive speakers and decide whether to agree with their views, graduating students 
should be able to view the ad and decide whether to pursue the job opportunity. 
However, it would be disingenuous for the university to take a pro-free-speech 
stance toward the Hong Kong police recruitment ad while applying a different 
standard to Peterson’s expression. 

How can one explain the University of Toronto’s double standards? 
Apparently, it does not cost anything to warn or attempt to shut down a con- 
troversial professor who challenges mainstream ideologies. Standing against 
Hong Kong and Beijing authorities, by contrast, takes a certain amount of 
moral courage. This lack of moral courage in the face of a foreign power, 
which is unwarranted and will in the long run damage the university’s reputa- 
tion and erode Canada’s sovereignty, is something to which this chapter will 
return toward its end. There could have been other reasons. The administra- 
tion could have been swayed by the belief that Hong Kong people only deserve 
“Chinese-style democracy” handed down by the Beijing government, not 
universal human rights to free speech and assembly enjoyed by Canadians 
and people in the free world, and that the police suppression of the protesters, 
however brutal, was legitimate despite its violation of international standards. 
It could also have been blinded by the belief that all forms of colonialism are 
bad and societies could not have benefited from this evil institution called 
British colonialism, leading to their disapproval of pro-democracy protesters 
and activists for promoting the view that Hong Kong fared better under Brit- 
ish governance than under China’s authoritarian rule. It could also have per- 
ceived that fair-skinned Asians, unlike black people, are low on the oppres- 
sion hierarchy, and cannot be oppressed by members of their own race/ 
ethnicity who have the same skin and hair color. There is no doubt that given 
the university’s unflinching commitment to equality and social justice, the 
high caliber of its administrators, and their compassion for the marginalized 
and oppressed, these explanations would have been highly unlikely: if valid, 
they betray a racist and ignorant mindset and extreme indoctrination. 
Wouldn't it be unthinkable that such ideologically possessed (for want of a 
better term) extremists—and racists—could hold positions of power at one of 
Canada’s most prominent universities? 
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Example 2 


To be fair, it can at times be difficult for people born and having grown up ina 
peaceful, democratic society to fully comprehend the politics of a foreign city 
or country and the traumas of state-sponsored violence. Unfortunately, for 
some individuals who have lived comfortable lives, who may not have experi- 
enced major catastrophes, and who have never been shot or teargassed or even 
suffered a punch, expressing views that deviate from mainstream ideologies is 
comparable to committing some of the worst forms of violence. According to 
their mindset, even those who platform or acknowledge these views need to be 
reprimanded or severely punished. 

This happened in November 2017 at Wilfrid Laurier University (WLU), 
where graduate student and teaching assistant Lindsay Shepherd played two 
clips from The Agenda with Steve Paikin, a current-affairs program produced by 
a publicly funded channel TVOntario, in her first-year undergraduate commu- 
nications class.” The first clip featured Paikin discussing gender-neutral pro- 
nouns with Jordan Peterson, in which Peterson argued against being legally 
compelled to use gender-neutral pronouns, which he thought were “the con- 
structions of people who have a political ideology” that he did not believe in 
and an “attempt to control language in a direction that isn’t happening organi- 
cally . . . but by force and by fiat”! The second clip showed Peterson discussing 
the issues with Nicholas Matte, a historian, who told Peterson that he cared not 
about his language use but “the safety of people being harmed?” Following the 
class, Shepherd was summoned to a meeting with her supervisor, the head of 
her academic program, and an acting manager from the university’s Diversity 
and Equity Office. She recorded the meeting without their knowledge and later 
released the tape to the media.” 
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During the forty-two-minute meeting, Shepherd was informed that “one or 
multiple students had come forward” to complain about her, although the iden- 
tity of complainant(s), the subject matter of the complaints, or the number of 
complaints were not disclosed for “confidentiality” reasons.” Shepherd’s super- 
visor, Nathan Rambukkana, accused her of creating an “unsafe environment” 
and “toxic climate for some of the students” by playing the clips and maintain- 
ing her neutrality toward the issue.” When she argued that she presented the 
clips “in the spirit of debate” to expose students to an issue “already out there” 
and that “all ideas are valid” in the university, the professor replied that “it is not 
necessarily true.’°° He suggested that her showing the clips was “problematic” 
because the students were “very young adults” (albeit eighteen or over) who 
had not yet developed the “critical toolkit” to examine the issue.” Comparing 
the pronoun debate to whether a student of color should have rights, he argued 
that the issue was “not something intellectually neutral that is up for debate.” 
He went so far as to suggest that Peterson was “highly involved with the alt- 
right” and compare her showing the clips in a neutral manner to “neutrally 
playing a speech by Hitler?” The program head, Herbert Pimlott, associating 
Peterson with the Nazis and white supremacists, said that he “showed a form of 
charlatanism,” and that all his claims and research “lacked academic 
credibility" Both Rambukkana and the acting manager in the Diversity and 
Equity Office, Adria Joel, claimed that Shepherd’s action caused violence to 
transgender students by suggesting that transgender identity is “potentially 
invalid,” and as such it violated the university's Gendered and Sexual Violence 
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Policy and likely even the Ontario Human Rights Code.!”! The meeting ended 
with Rambukkana asking Shepherd to send him her lesson plan prior to each 
class due to what he believed to be a breakdown in communication and not to 
show any more clips of Peterson.” He also added that he had to discuss the 
matter with other members of the faculty: he was not certain about what else 
would happen and therefore did not rule out subjecting her to formal punish- 
ment such as by the termination of her teaching assistantship.’ 

After the incident was made public, WLU’s president and vice-chancellor 
Deborah MacLatchy and Rambukkana, likely due to public pressure, published 
“letters of apology” on November 21. MacLatchy said that the incident “does 
not reflect the values and practices to which Laurier aspires.’!** In December 
2017, MacLatchy further issued a statement confirming that there was “no 
wrongdoing on the part of Ms. Shepherd in showing the clip from TVO in her 
tutorial, that “[n]o formal complaint, nor informal concern relative to a Lau- 
rier policy, was registered about the screening of the video,’ and that there were 
“numerous errors in judgement made in the handling of the meeting” that 
should never had taken place.'° 

What was problematic—a word used by the professors numerous times 
throughout the meeting—was not Shepherd's showing the clips, but the con- 
duct of these so-called educators. Whatever noble intentions they may have 
had in reprimanding her for showing the clips, they could not justify their fab- 


rication of complaint(s). While she apparently did not give any form of trigger 
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warning prior to showing the clips, there was no reason why students should 
feel triggered by either the clips or a respectful classroom discussion on pro- 
nouns and grammar. Further, a teaching assistant who made a good-faith effort 
to facilitate a discussion should not be held responsible for any rude remark(s) 
that some student(s) might have made, or the hurt feelings of those who might 
have felt offended by any such remark(s).'°° The assumptions that the students 
were too young to watch or engage in the pronoun debate, that the classroom 
ought to be a safe space, and that the content of the clips made it unsafe and 
toxic, were nothing short of condescending. Comparing the pronoun debate, 
which is about language use, to whether a student of color should have rights is 
an example of false equivalence that is misleading and shows nothing but intel- 
lectual laziness. By unfairly associating Peterson, whose speech offended some 
people, with Hitler, the Nazis, and the alt-right, they were also guilty of abusing 
these terms and facilitating the loss of their meanings. Both to toughen their 
minds and to be reminded that the worst atrocities have been committed by 
extremists on both ends of the political spectrum, they need to watch docu- 
mentaries about different communist regimes, the Chinese Cultural Revolu- 
tion, or the recent state-sanctioned abuses in Tibet, Xinjiang, and Hong 
Kong—no doubt, on the condition that the realities portrayed would more 
likely enlighten and inspire than emotionally traumatize these adults. 
Shepherd was labeled a “provocateur” by some media outlets for recording 
the meeting and releasing the tape to what is considered a conservative-leaning 


newspaper. 1°” 


Arguably, her real intent was not relevant. The scandal was 
caused not by her showing the clips or her secretly taping the meeting, but by 
the misjudgment of the WLU staff members who deemed the meeting neces- 
sary and their problematic conduct during the meeting. It is not rare for profes- 
sors to discuss lesson plans with teaching assistants—though program heads 
and heads of equity and diversity offices rarely attend these meetings—and 
even to dictate what materials to teach in classes. The professors could have told 
her, albeit rather disingenuously, that the clips she showed were not the most 
relevant to the course and suggested more “useful” alternatives. Telling her that 


some ideas that she presented in class were not acceptable and were not up for 
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debate was an infringement of her freedom of expression. It would be disin- 
genuous to say this incident did not also implicate academic freedom.'® To the 
extent that academic freedom includes the freedom of inquiry and freedom of 
teaching, outright denial of the validity of certain ideas also threatened the aca- 
demic freedom of a budding scholar who, as she planned her lessons, may well 
be exploring different ideas to decide what topic(s) she should engage in her 
own research. 

In June 2018, Shepherd filed a lawsuit against WLU, all staff members in the 
meeting, and a student, alleging “harassment, intentional infliction of nervous 
shock, negligence, and constructive dismissal” caused by their “objectively out- 
rageous and flagrant conduct?!” Later that year, Peterson filed two lawsuits 
against the university and all staff members at the meeting. The first one alleged 
defamation and injurious falsehood by remarks comparing him to Hitler and 
attacking his professional and personal character.'!° The second one alleged 
that the university issued a media statement accusing him of using his lawsuit 
“as a means of unduly limiting expression on matters of public interest, includ- 
ing gender identity”’’' One can only hope that these lawsuits have not dis- 
tracted any of the involved staff members from their noble duties as educators 
and, regardless of the verdicts, will remind the public of the importance of free- 
dom of expression in academia. 
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Example 3 


The Lindsay Shepherd incident preluded more attempts to muffle dissent, 
deplatform speakers, and cancel events on Canadian university campuses. In 
March 2019, some students at Queen’s University School of Law started an 
online campaign against its three-year “Liberty Lectures” series, which was 
sponsored by law alumnus Greg Piasetzki and organized by Professor Bruce 
Pardy, a senior member of the law faculty.'!* The campaign letter denounced 
“the attempt of the ‘Liberty Lectures’ to co-opt the term ‘free speech’ as some- 
thing which is ideologically juxtaposed to promoting inclusivity and diver- 
sity” and to invite speakers who “directly targeted minority groups by appro- 
priating and disparaging their demands and overtly rejecting their 
phenomenological history and identity from behind a seemingly neutral 
podium of ‘academic free speech””!!3 It also accused the law school of endors- 
ing the lecture series and allowing the series to make the school “an unwel- 
coming and unsafe place for those already underrepresented in the legal pro- 
fession and to request from those students that they continually justify their 
own existence and right to belong” ™!* 

Without a doubt, all speakers whom Pardy invited had been outspoken and 
all lecture topics had been challenging and even divisive. The inaugural lecture, 
entitled “The Rising Tide of Compelled Speech in Canada,’ was given by Jordan 
Peterson in March 2018 as part of his book tour. In response to concerns among 
some professors about this lecture, Daniel Woolf, the principal of the univer- 
sity, defended it in a blog post: “Expressing one’s affront to an idea or position 
is completely acceptable in an academic environment . . . blanket calls for cen- 
sorship, however, are intellectually lazy and are anathema to scholarly 
pursuits?! An open letter by the concerned professors, which garnered 
approximately 130 signatures from faculty, students, and alumni, communi- 
cated their belief that Woolf’s “free speech” defense failed to “adequately [cap- 
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ture] the complexity of the nature of the issues at stake.’!!° The “debates” to 
which he referred “take place within the context of a rising tide of white 
supremacy and hate?!" Woolf was urged to use “this moment not just to pro- 
claim the importance of free speech, but to acknowledge the objections to the 
speaker’s views, the bases for these objections, and the costs borne by those 
who are harmed by this speech.”!'® Case law indicates that if the university had 
banned the talk and been sued, the court would likely have deferred to the uni- 
versity’s decision to cancel. Woolf allowed the speech to proceed by reiterating 
his free speech defense. In a faculty senate meeting, he highlighted the impor- 
tance of diversity in thought and opinion: “I do not accept the notion that one 
can support freedom of speech, or academic freedom and simultaneously deny 
the speaker a platform . . . this removes the opportunity for those who disagree 
to challenge those views.”!!® 

On the day of the event, an estimated 150 people congregated outside the 
hall, many banging on garbage bins and chanting “F**k white supremacy” and 
other obscenities.'”° Not long after the event started, a former student on the 
upper story of the hall yelled “a f**king lie . . . [t]here’s no such thing as com- 
pelled speech” at Pardy, who served as the host.!*! Two students then walked 
onto the stage, showing a large banner with the words “Freedom to smash big- 
otry,’ before they were ushered off by an event organizer.” Halfway through, 
some protesters began pounding on the hall windows until one stained glass 
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window was broken.!? Toward the end of the lecture, protesters blocked the 
front and back entrances of the hall. While several individuals barricaded the 
back entrance with garbage containers, one protester yelled “lock ‘em in and 
burn it down!”!4 

The disruptive behavior of the protesters was a stark contrast to those of the 
host, the speaker, and the attendees, who remained calm, civil, and respectful 
throughout the event. In fact, one would be hard-pressed to find any instance 
of hate speech, or any expression that was remotely hateful or even discrimina- 
tory in the lecture. Peterson emphasized that his objection to Bill C-16 had 
nothing to do with transgender rights but everything to do with freedom of 
expression, adding that he received support from many transgender people 
who agreed with him. When a student pointed out that people may have dif- 
ferent versions of the truth and views regarding their identities, he clarified that 
the “real issue” was not the acknowledgment of other people’ identities but the 
compulsion by law to do so.’”° Pardy concurred by stressing that all people have 
liberties and should not be legally compelled to validate others’ choices!?”— 
liberty means nothing other than the freedom to do whatever one wishes with- 
out infringing on the freedom of others. Attendees might have adhered to the 
belief that legislating the use of pronouns is necessary to prohibit discrimina- 
tion, and still have found value in other parts of the talk. For instance, during 
the question-and-answer session, Peterson urged the student audience to take 
control of their voices and write what they think rather than pandering to their 
professors who might hold strong or even ill-informed opinions that they do 
not agree with.” While remaining true to oneself rather than sacrificing one’s 
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character for short-term gain may sound clichéd, the importance of this advice 
often gets overshadowed in an ideologically driven environment, in which 
courage can falter and even the most morally upright and intellectually honest 
may be tempted to toe the party line. Indeed, numerous thought-provoking 
questions were raised by students. One example was why genocides committed 
by fascists are always condemned, while those committed under communist 
regimes have been downplayed or even dismissed.’”? Any insight into this trou- 
bling phenomenon will not only shed light on why many people like to virtue- 
signal about the “alt-right” but are hesitant to condemn communists for the 
atrocities they have committed. It may also enable them to appreciate, rather 
than denounce, the use of the term “Chinazi” to refer to the Chinese Commu- 
nist Party—one that combines the worst attributes of the radical left (commu- 
nism) and the far right (fascism). 

If there was any shortcoming in the Peterson-Pardy dialogue, it may be 
that the host’s perspectives largely aligned with the speaker’s and the per- 
ceived bias that resulted. Arguably, this was compensated by the one-hour 
question-and-answer session that allowed a dynamic exchange of ideas with 
the audience. It was both disappointing and ironic that none of Peterson’s 
most vocal critics at the university, including those who attempted to deplat- 
form him, came forward to challenge his views or ask for clarification during 
this session. Their inaction was likely due to the belief that such dialogues, 
taking place “within the context of a rising tide of white supremacy and hate,” 
would only lead to conclusions that favor the powerful and oppress minori- 
ties.” This is a self-defeating attitude, given that the dialogues both on the 
stage and between the host/speaker and the audience were devoid of aca- 
demic jargon and holders of this attitude did not provide a better alternative 
than dialogue and rational debate, an Enlightenment tradition, to approach 
the issue. The very belief itself was also self-contradictory, unless their per- 
spectives regarding the topic were not derived from dialogue and debate, but 
born out of an unnamed, superior, and more enlightened method transcend- 
ing the odious tide. In view of the critics’ reluctance to openly engage with the 
speaker, the student protesters outright refusal to attend his talk was not at all 
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surprising. Neither was their attempt to shut him down through violent and 
illegal means—conduct bearing an uncanny resemblance to that of the Red 
Guards during the Chinese Cultural Revolution—which unfortunately and 
astoundingly went unpunished by the university.'*! 

In October 2018, National Post columnist Conrad Black, along with Joe 
Black, professor of business history at Queen’s University, was invited to give 
the second lecture, titled “In Praise of Sir John A. Macdonald: Historical Icon 
Meets the PC Brigade.” Pardy informed the faculty and students that the rea- 
son for the lecture was the recent removal of references to Sir John Macdon- 
ald, Canada’s first prime minister, from the law school building.'? Several 
professors raised objections, pointing out that it took place several days after 
the new Indigenous art installation at the building and the Orange Shirt Day 
that honors survivors and victims of residential schools.! The timing of the 
lecture made it seem like an insensitive and “provocative” arrangement.'*4 
However, whether provocative was positive (as in thought-provoking) or 
negative (as in intending to trigger hurt feelings) in part depended on the 
content of the talk, the values that it offered to the attendees, and whether the 
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manner in which it was conducted was civil enough to deliver these values. 
For those who had been instilled with the idea of “white guilt” and who 
believed that no benefits—or positive aftereffects—could possibly be brought 
about by colonialism, the talk might inspire them without trivializing the suf- 
fering that Indigenous peoples went through. Given that the decolonizing 
movement had been sweeping through many Canadian cities—in fact, 
throughout the Western world—and what happened at the law school was 
part of this trend, the event also offered an opportunity to reflect on how far 
decolonizing practices should go and whether decolonization of a country, a 
teaching curriculum, or a person is truly beneficial, worthy, or even possible. 
What if a person growing up in a British colony believes that she cannot be 
decolonized without being deprived of her very identity or spiritually and 
mentally “killed’—must this process proceed at the expense of her identity 
and spiritual and mental well-being? Some attendees might have felt devas- 
tated by praise of Canada’s first prime minister and thoroughly unconvinced 
that he deserves any praise. Others might have trouble making up their 
minds. Some others might have walked away, discomforted but incited, their 
minds brimming with questions such as the following: Should the beautiful 
Indigenous artwork coexist with, rather than replace, Macdonald’s painting 
or name? Should Queen’s University be renamed if Queen Victoria was found 
out to be a white supremacist and to have committed racist acts by today’s 
standards? What does a multicultural society like Canada need the most? 

In March 2019, University of Pennsylvania law professor Amy Wax was 
invited to deliver the third lecture, titled “The Perilous Quest for Equal 
Results”! Wax rose to fame in the U.S. due in part to her critique of affirmative 
action policies at most American law schools and universities, which finds its 
equivalence in the diversity, equity, and inclusion initiatives in Canada.!*° Criti- 
cizing such initiatives, as explained in chapter 5, does not lead to discrimination 
or hate speech against minorities. Although Wax was not the first person in 
academia to criticize affirmative action, her negative comments about black 
students’ academic performance at her law school, based upon her perception 
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and memory, were not quite necessary to advance her argument.’*” It was thus 
understandable for students to feel triggered by what felt like personal attacks, 
and outrage over the remarks was predictable.'** Numerous critics, though 
finding flaws in Wax’s arguments about affirmative action and other topics as 
well as her manner of critique, have defended her against charges of racism.'* 
Pardy could have invited one or more respectable, mild-mannered American 
academics to speak on the topic.'*° Doing so might have increased the general 
receptiveness to the talk, while creating far less noise than inviting Wax did. On 
the other hand, some people tolerating no criticism of these initiatives might 
have considered any lecture on this topic harmful, regardless of the speakers’ 
reputations or intent or the substance of their arguments. In this most unfortu- 
nate (not at all impossible) scenario, those honored enough to be invited to 
deliver the lecture might have had their names unjustly dishonored for contrib- 
uting to an important topic. 

Principal Woolf acted properly by not caving in to the pressure of those 
who sought to deplatform the speakers. Judging from the overreactions of Par- 
dy’s lawyer colleagues, some of whom did appear to be ideologically driven and 
averse to facts and opinions countering their own, whether the law school pro- 
vided an environment conducive to free inquiry was left in doubt. It is unclear 
whether all who signed the campaign letter against the Liberty Lecture series 
were members of the law school or even the university. Regardless, the support- 
ive comments did not reflect well on their writers and on the law school that 
was supposed to have educated them. One comment, which called for more 
effort to eliminate “hate speech,” insinuated that the lectures contained hate 
speech and revealed a complete lack of understanding of the legal term.'*! 
Another comment claiming that there is no “room for continued colonialist 
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perceptions” on campus betrayed an authoritarian mindset that harbors no 
respect for freedom of thought, rational debate, and the value of persuasion. 

One nevertheless should never doubt the sincerity of the campaign letter, 
which ends with the following earnest statements: “As Queen’s Law continues 
to strive to be a leader in Canadian law schools and legal academia, we ask 
you to reconsider the series of decisions which made it possible for the ‘Lib- 
erty Lectures’ to exist as they do today. We ask you to be conscious of how and 
where external funding is accepted by the school, and whether that funding 
will truly promote academic freedom or simply echo historical prejudice 
against disadvantaged groups. We ask you to have an honest and balanced 
conversation about the importance of ‘free speech’ on campuses. One day, 
when we are Queen’s Law alumni ourselves, we wish to remember our experi- 
ence of Queen’s Law as one which celebrated our diversity and supported us 
regardless of our differences?! 

Although there was no countercampaign in support of the lecture series, 
students who had enjoyed and looked forward to these lectures and worried 
about their possible cancellation, but who might have been far less vocal 
about their support, could have responded with equal earnestness: “As 
Queen’s Law continues to strive to be a leader in Canadian law schools and 
legal academia that produces tough lawyers and critical thinkers, we ask you 
to reconsider the type of education and learning environment that made 
some students so convinced that the ‘Liberty Lectures’ led to prejudice against 
minorities and made the law school ‘unsafe’ for them, without even attending 
the events or appreciating that many students (minorities included) do want 
to be challenged. We ask you to be conscious of how and where external 
funding is accepted by the school, and whether that funding will truly pro- 
mote academic freedom or enhance the formation of ‘safe’ echo chambers. 
We ask you to have an honest and balanced conversation about the meaning 
of ‘hate speech’ on campuses and in society and the urgency to distinguish it 


142. See Lucy Sun, Student Letter against the Liberty Lectures, CHANGE, https://www.change.org/p/queen 
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from rational, spirited debates and difficult conversations on important mat- 
ters. One day, when we are Queen’s Law alumni ourselves, we wish to remem- 
ber our experience of Queen’s Law as one that toughened our minds and 
trained us to be better lawyers, thinkers, and human beings, which celebrated 
the diversity of thought and opinion and not merely of skin color, and which 
welcomed and supported us regardless of our political leanings, beliefs, and 
interests, rather than facilitating the view that those holding or exploring dif- 
ferent perspectives are ‘bonkers, ‘bad guys, and ‘bigots? 

Not all principals are reasonable and intellectually honest like Woolf. In 
2020, the new principal, Patrick Deane, published an op-ed in the university’s 
alumni review arguing that the whole idea of free speech is constrained by 
Eurocentric assumptions that are “unimaginable except as facilitated by social 
and economic privilege” and suggesting that the university must be remade 
according to “the principles of equity, diversity, inclusion and Indigeneity” in 
order not to perpetuate “systemic oppression.’!* The op-ed thus insinuates that 
censorship is justified to save minority groups, who are victims of free speech, 
from oppression.'*° To be fair, Deane may not be aware that free speech is a 
universal value the importance of which has been affirmed not only in Euro- 
pean but also other cultures.'“° However, as a reader wisely stated, the notion 
that free expression is oppressive rather than liberating is strangely reminiscent 
of “freedom is slavery” in George Orwell’s classic Nineteen Eighty-Four. The 
biggest irony, though, remains that even if Deane may not be well versed in 
world history, philosophy, or even Orwell’s works (which would be strange 
given his background in literature!), as a Canadian he should have been aware 
of the fact that many immigrants of non-European descent in Canada have 
escaped from dictatorships in their home countries to pursue better lives in 
what is supposed to be a democratic society, of which freedom of speech serves 
as a cornerstone. 
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145. See Patrick Deane, The Choices We Made, QUEEN’s ALUMNI REV. (Mar. 2020), http://www.queensu 
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Example 4 


Speakers did get deplatformed. One example was Andy Ngo, an American 
journalist of Vietnamese descent whom the Free Speech Club of the University 
of British Columbia (UBC) invited to deliver a talk titled “Understanding 
Antifa (Anti-fascist) Violence” on UBC’s Robson Square campus in January 
2020.48 Having paid the booking deposit and having the talk confirmed in 
November 2019, the Free Speech Club was notified by the university in Decem- 
ber that the event had to be canceled due to concerns about the safety and 
security of the campus community.'*? After UBC refused to rescind the cancel- 
lation, the club, with the help of the Justice Centre for Constitutional Freedoms, 
brought a lawsuit against UBC for its cancellation of the event and “its refusal 
to defend freedom of expression:”!°° 

It would be fair to distinguish antifascism, which is a noble cause and non- 
violent per se, from Antifa as a protest group, which frequently commits vio- 
lence and of which Ngo became a victim. Those claiming that people who are 
“anti-Antifa” are pro-fascist need a serious education in logical thinking. UBC 
forfeited its duty as a higher educational institution by unilaterally terminating 
its agreement with the Free Speech Club to host Ngo’s talk on its campus, an 
agreement that obligated it to provide Ngo a platform for what would have been 
a timely and educational lecture of tremendous importance on this militant 
protest group that had attacked him physically in the past.!°! In fact, Ngo’s book 
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Unmasked: Inside Antifa’s Radical Plan to Destroy Democracy became an instant 
national bestseller after its publication in 2021. The university’s risk assessment 
showing that the event could put its students, faculty, staff, and infrastructure at 
risk was not without grounds, given that Ngo had attracted violent protesters in 
the past.'*? However, the accusation that Ngo liked to harass minorities was 
groundless: on the contrary, he was the very victim of Antifa violence, which he 
did not deserve no matter how offensive his speech might have been to this 
group or others.'** Rather than caving in to pressure by extremists, the univer- 
sity should have worked with the Free Speech Club to implement measures to 
increase the likelihood that Ngo’s talk and discussion could proceed safely. It 
was deeply ironic that a lecture on Antifa violence, for which Ngo’s firsthand 
experience made him a qualified speaker, had to be canceled due to perceived 
threats by extremists whom the university administrators were too cowardly to 
stand up to. 

How will the provincial court rule on this case? Because Canadian courts 
have followed a tradition of affirming the autonomy of postsecondary institu- 
tions in making decisions, the court may reject claims that UBC breached the 
Free Speech Club’s Charter right to freedom of expression by refusing its space 
for hosting Ngo’s talk, on the grounds that university is not government and 
extracurricular activities as such fall outside of “government programs.”!* 
Nonetheless, the Alberta Court of Appeal’s decision in early 2020, though not 
binding on any BC court’s decisions, might also have some impact on how the 
BC court will rule on UBC’s refusal to reinstate Ngo’s event. Hence, the judge 
may also be persuaded that UBC’s cancellation was a form of governmental 
action, and may consider that the infrastructure and landholdings granted to 
UBC or sustained by its funding are designed to serve the core purpose of the 
university by permitting debate and sharing of ideas in a community space.!°° 
If so, the BC court may determine that UBC had not established that the can- 
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https://www.cnn.com/2019/07/02/opinions/antifa-andy-ngo-gagliano/index.html (last visited May 
23, 2020); Editorial Board, Antifa Attacks a Journalist, WALL Sv. J. (Jul. 1, 2019), https://www.wsj.com 
/articles/antifa-attacks-a-journalist-11562021361 

153. See, e.g., Henry Anderson & Helen Livingstone, Free Speech Club Takes UBC to Court for Cancellation 
of Andy Ngo Event, Usysszy (Jan. 13, 2020), https://www.ubyssey.ca/news/FSC-takes- UBC-to-co 
urt/ (last visited May 23, 2020); James A. Gagliano, We Need to Pay Attention to the Attack on Andy 
Ngo, CNN (Jul. 2, 2019), https://www.cnn.com/2019/07/02/opinions/antifa-andy-ngo-gagliano/ind 
ex.html (last visited May 23, 2020). 

154. See BC Civil Liberties Association [2016] BCCA 162; Lobo [2012] ONSC 254. 

155. See UAlberta Pro-Life [2020] ABCA 1. 


272 / IN DEFENSE OF FREE SPEECH IN UNIVERSITIES 


cellation of the event affected the Club's Charter right “as little as possible in 
light of the applicable statutory objectives.”!%° 


Example 5 


Deplatforming academics by terminating their employment or forcing them to 
resign has also happened in Canadian universities. In May 2019, a group of 
academics at the University of New Brunswick issued a public letter condemn- 
ing the views of their colleague Ricardo Duchesne, a professor of sociology, as 
“racist and without academic merit” and alleging that he abused his status by 
“[c]loaking these views in academic legitimacy!” In response, Duchesne, a 
mixed-race immigrant from Puerto Rico, asserted his academic freedom and 
his “right to criticize the mandated ideology of diversity and mass immigra- 
tion” that was “initiated and supported by privileged white people”! In June of 
the same year, the university announced that Duchesne would retire to pursue 
his research independently after twenty-four years of service.’? Although 
Duchesne, who insisted that he was no racist or white supremacist, declined to 
answer questions about the reasons for his “retirement? whether he received 
any financial incentive to depart, or whether he had been told of the results of 
the university's investigation into allegations against him, circumstances indi- 
cated that he was likely forced to resign.'© 

Duchesne’s colleagues’ allegation that his work violated professional ethics 
and rules prohibiting discrimination is not without grounds. His statement that 
European civilization is superior and mass immigration is “downgrading” 
European civilization is not inherently racist, nor is his statement that the influx 
of Chinese immigrants to Vancouver had been “too fast” and bad for the city— 
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even assuming that they are poorly reasoned or proven to be wrong.’*! Neither 
would lead to racial discrimination. European civilization is indeed highly 
esteemed by many and for good reasons, one being that democracy originated 
in ancient Greece. Rapid demographic changes due to mass immigration do 
lead to problems that must not be overlooked. Yet his book Canada in Decay, 
which criticizes the undemocratic policy of mass immigration and racial diver- 
sification in Canada, goes beyond statements on Europeans’ cultural superior- 
ity by offering an argument that is at least partially race-based. It aims to debunk 
official myths promulgated by Canadian institutions by arguing that Canada 
was founded by Indigenous Quebecois, Acadians, and English speakers and 
that mass immigration will cause Euro-Canadians to become a small minority 
in their homeland.’ However, it is one thing to argue that the culture of the 
founding Europeans is superior. It is another thing to conclude, as his book 
does, that the influx of racial and ethnic minorities will lead to the “ethnocide” 
of Euro-Canadians and Canada’s “decay” and that minority immigrants cannot 
integrate, embrace the strengths of Canadian cultures, and contribute to Cana- 
dian society due to their race or ethnicity. As much as he seems to dislike racial 
politics promulgated by the elites, which is the basis of the multiracial and mul- 
ticultural policies that he detests, he promotes his own racial politics according 
to which Euro(white)-Canadians, by virtue of their skin color, are superior to 
other races and ethnicities, and their dominance is necessary to stop Canada 
from falling into “decay.” 

Duchesne has not been able to prove the superiority of the white race or a 
definite link between race and culture. In addition, whether there is any truth 
to his argument that Canada is being destroyed by nonwhite immigrants, his 
work, which falls short of offering any constructive solution to better a multi- 
cultural Canadian society, arguably promotes discrimination against Canadi- 
ans of non-European descent. While freedom of expression entails the right to 
harbor racist views, and a racist speaker at a one-off event would not lead to 
real, substantial harm to a university, a professor should not have used his plat- 
form—a permanent one no less—to promote racism and discrimination with- 
out offering solutions, or touted his work, published by a nonacademic press, as 
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academic writing.’ In fact, Duchesne never hides his racial politics in his 
social media posts, which are consistently dripping with his obsession with skin 
color and the superiority of the white race. For instance, one of his race- 
obsessed Twitter posts says that all the world’s great writers are whites.'®* This 
is an unfounded, ludicrous claim coming from someone who is at best a soci- 
ologist with no expertise in literature and presumably has not read most works 
of literature in their original languages. Deplatforming him may seem like a 
drastic measure. Nonetheless, one cannot help but wonder whether he should 
have been hired and given a permanent or long-term platform in the first place. 
Certainly, given that a candidate typically puts his best foot forward and deliv- 
ers a positive image at the job interview, it likely was impossible for his former 
employer to foresee the racism and discriminatory content in his works and 
Twitter posts published many years down the road. 


Example 6 


Many international students from China easily take offense at criticisms of 
the Chinese government that contain no hate speech or racism against them. 
In numerous incidents, they have attempted to shut down criticisms on rac- 
ism grounds, sometimes through violent or disruptive methods. Unfortu- 
nately, Canadian universities very rarely denounced such actions, let alone 
punished or reported them to the police. Their inaction and complacency 
have played into the hands of those who habitually pull the race card and 
appropriate Western liberal narratives of free speech, tolerance, and dignity 
to suppress criticism of hostile and corrupt governments, including intellec- 
tually honest criticism indispensable both to academia and for the demo- 
cratic governance of Canada. 

In early 2019, Chemi Lhamo, a Canadian citizen of Tibetan origin and a 
longtime advocate of the Tibetan independence movement, was elected the 
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student president of the University of Toronto’s Scarborough campus. Soon 
after that, her photo on Instagram drew thousands of hateful comments by her 
fellow students from China, most expressing “one China” and anti-Tibet senti- 


ments while others were downright threatening.’ 


An online petition, which 
demanded that she be removed from the post on the grounds that her political 
stance and “irrational” criticism of China—“her own country”—made her inel- 
igible to represent the student body, amassed over 10,000 signatures.'® A for- 
mer Canadian Security Intelligence Service official for the Asia-Pacific region 
rightly believed that the campaign against Lhamo was directly supported by the 
Chinese government as part of its aggressive attempts to conduct surveillance 
of dissidents overseas and extend its political influence into foreign nations.'° 

Lhamo was, without a doubt, entitled to advocate for Tibetan indepen- 
dence. Her criticism of the Chinese government did not constitute hate 
speech or discrimination against Chinese. On the contrary, some of her 
attackers, by threatening her or otherwise causing her to fear for her safety, 
breached the provincial law prohibiting harassment. Ironically, what was 
irrational was not Lhamos criticism of China, but her attackers’ allegation 
that China was her “own country,” considering that she was in fact a Cana- 
dian citizen. It would be beyond despicable for the Chinese embassy, which 
denied involvement in these attacks, to have attempted to quell dissent out- 
side its jurisdiction. The death threats were reported, at Lhamo’s request, to 
the Toronto and campus police, who at least attempted to investigate the mat- 
ter. On the contrary, the university, where the attacks took place, did not pub- 
licly denounce the attackers’ conduct or issue a formal statement in support 
of Lhamo: its administrators’ inaction at best indicated their negligence, and 
at worst betrayed their lack of moral courage. 
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It was highly unlikely for the Chinese attackers to have been uninformed 
about Charter values and Canadian university policies. In fact, these attackers, 
be they formally backed by the Chinese government or not, regularly appropri- 
ated the Western narratives of free speech and human dignity in their attempts 
to shut down criticisms of the Chinese government. Also in early 2019, two 
Muslim student groups at McMaster University invited Rukiye Turdush, a 
social worker who escaped from China, to address the well-documented abuses 
of the Uyghur minority by the Chinese government. A coalition of five Chinese 
student groups at the university issued a statement decrying this “ridiculous 
anti-China event,’ saying that it promoted “hatred” against China and 
“infringed” the “dignity of the Chinese students”! One Chinese student 
engaged in menacing conduct by videotaping the event and swearing loudly 
when questioned about his opinions on her talk. This time, the Chinese 
embassy, which as usual denied involvement in the protests, lauded the stu- 
dents for their “just and patriotic actions” and emphasized that they enjoyed 
freedom of expression to protest the event.'® In response to this despotic abuse 
of liberal narratives, McMaster reiterated the university’s commitment to free- 
dom of expression of all people and allowed the talk to go forward, although it 
fell short of its obligation by failing to denounce the student’s conduct or punish 
him for it.!7° 

Apparently, it has been rare for Canadian universities to publicly denounce 
the increasingly common attempts to shut down criticisms of China, let alone 
punish violent offenders or report them to the police. When the “Lennon Wall” 
at Simon Fraser University, set up in the wake of Hong Kong’s pro-democracy 
movement in 2019 to enable people to show solidarity with Hong Kong protest- 
ers, was destroyed by Chinese students who disagreed with the movement and 
the supportive notes on the wall, the university's spokesperson denounced such 
conduct and stressed the need for respectful dialogue.'”! Yet when similarly 
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disturbing incidents happened at UBC, including not only the vandalizing of its 
Lennon Wall but also the violent disruption of a Hong Kong pro-democracy 
rally on its campus, the university administration only paid lip service to the 
importance of free speech by stressing the need for constructive debate, but 
failed to punish the offenders or report their criminal behavior.'” 

Students from China did manage to shut down a speech on at least on one 
occasion. In April 2020, during the height of the COVID-19 pandemic, 
Waterloo University professor Dipanjan Basu posted about China and the 
pandemic on Facebook. He called China “an expert in producing viruses” 
and criticized the way it profited off of the pandemic, which was to “[c]reate 
a problem, hide it, suppress those who talk about it, and then make business 
out of it? Other posts alluded to the Wuhan bat market, which was believed 
by some to be the origin of the virus: “How will bat chow mein taste?” “Rat, 
Bat, Cat, . ..—Thinking Chinese!”!”4 Basu soon deleted them and closed his 
account. A group of Chinese students petitioned online to hold him respon- 
sible for “provoking racism!” Hong Kong students counterpetitioned to 
“say no to Chinese denialism” and to “commend” Basu’s “bravery and willing- 
ness to speak truth to power.”!”° The university's spokesperson expressed con- 
cern about his use of “racist language,” while the university stated that it “does 
not condone racism in any form and makes every effort to support a culture 


of acceptance and respect.”!”” 
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sm-support-prof-dipanjan-basu-for-speaking-about-the-wuhan-virus (last visited May 12, 2020). 

177. Carl Samson, University Professor Calls China an “Expert” in Producing Viruses, Pakistan in Terror- 
ists, NEXT SHARK (Apr. 3, 2020), https://nextshark.com/racist-professor-china-producing-viruses/ 
(last visited May 11, 2020). 
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On this occasion, the Chinese students’ indignation was partly justified. 
Because racism is defined as the belief that one race is inherently superior to 
others, Basu’s statements that COVID-19 originated from China and that its 
government profited from the pandemic are not racist. In fact, distinguishing 
unfounded prejudices against a certain race from criticisms of their govern- 
ment is not only a good way to fight racism but can also help prevent the race 
card from being used to shut down criticism of corrupt governments. In addi- 
tion, as chapter 5 explains, excessive political correctness and the avoidance of 
potentially offensive statements would thwart the pursuit of knowledge. Basu 
was entitled to make statements about the origin of the virus even if they turned 
out to be factually wrong. The other statements, however, might lead to dis- 
crimination even if they were not made with racist intent. “How will bat chow 
mein taste?, if addressed to a random Chinese or East Asian, insinuates that all 
Chinese eat bats, although this unsanitary, disease-spreading habit is practiced 
only by some people in China. “Rat, Bat, Cat, ...—Thinking Chinese!” likewise 
generalizes the eating habit of some people in China to all people of Chinese 
descent. Whether the university determined that all statements made by the 
professor are racist remains a mystery. It could, and should, have turned this 
incident into an educational opportunity to explain what racism truly means— 
even though many students from China, who have been taught to identify 
strongly with their government, may find it difficult to understand that there is 
nothing racist about criticizing their government or any government. 


Example 7 


Contrary to the frequently disruptive and often violent protests by nationalistic 
Chinese students, there have been very few—if any—protests targeting speakers 
who defended the Chinese government, and no attempts at all to shut down their 
speech at Canadian universities. Those who might have harbored strong senti- 
ments against the Chinese government, for example, exemplified considerable 
forbearance and respect at a poorly moderated seminar hosted by UBC. Hence, 
when a Chinese government official defended the state policy of sending Uyghurs 
to Xinjiang concentration camps for “reeducation;’ no suitably qualified modera- 
tor engaged this government official in a productive dialogue, and his denial of 
human rights abuses in his speech, which lacked academic merit and sounded 
like typical Chinese propaganda, remained unchallenged. 


178. The speaker was Yu Jiantuo, an assistant secretary general of the China Development Research Foun- 


CANADA | 279 


In an interesting turn of events, the Students Union of McMaster University 
made a decision in September 2019 that might be accused of intolerance by the 
nationalistic Chinese students. It decertified the Chinese Students and Scholars 
Association (CSSA) by revoking all its privileges as a student club, due to its 
alleged links to the Chinese government, for example, as indicated by reporting 
Turdush’s talk to the Chinese embassy earlier that year. In its statement, the 
Students Union claimed that the CSSA had “coordinated closely with Chinese 
diplomatic officials” and “tried to obscure their connections to the Chinese 
government while simultaneously surveilling and intimidating students on 
campus who speak out against the Chinese government?!” In decertifying the 
CSSA, the Students Union thus aimed to “protect McMaster students from pos- 
sible consequences they may face for simply voicing their concerns and having 
beliefs that are . . . legitimate.”!®° The CSSA’s appeal of its decertification failed 
miserably.'*! 

The McMaster Students Union might seem to have betrayed the liberal 
value of free speech by depriving the CSSA a platform, especially to Chinese 
students or the Chinese consulate-generals who have a knack for appropriating 
liberal narratives to advance their own agenda. What the Students Union did, 
in fact, was to stop a hostile government from reaching across the Pacific Ocean 
to threaten the freedom of expression, academic freedom, and safety of all 
McMaster members. Intimidating its members or otherwise making them feel 
threatened contravenes Canadian laws. Hence, the university has every right to 
decertify a student club when its mandates or ideologies are found to violate 
Canada’s human rights laws, which in this case the CSSA clearly and unabash- 
edly did.!* 


dation, which is run by the State Council of China. The two moderators were Institute of Asian Re- 
search professor Yves Tiberghien and a senior fellow of the institute, Evan Due. Tiberghien did not 
attend the Q&A session, while Due also served as a consultant of the research institute where Yu 
worked, making him a highly inappropriate moderator of his talk. 

179. Justin Mowat, McMaster Student Union Bans Chinese Students’ Group from Campus, CBC (Sep. 26, 
2019), https://www.cbc.ca/news/canada/hamilton/mcmaster-china-student-association-ban-1.529 
8882 

180. In fact, the Students Union's decision was supported by anonymous testimony by a student of Chi- 
nese ethnicity, whose identity was kept secret for safety concerns, stating that the CSSA, “[b]y report- 
ing a Uyghur refugee to a genocidal regime,’ “sen[t] a chilling message to students on campus: toe the 
Party line, or you will also be reported, and thus suffer the consequences.” Justin Mowat, McMaster 
Student Union Bans Chinese Students’ Group from Campus, CBC (Sep. 26, 2019), https://www.cbc.ca 
/news/canada/hamilton/mcmaster-china-student-association-ban-1.5298882 

181. Owen Churchill, Chinese Student Association at McMaster University Loses Appeal: Remains Decerti- 
fied after Report of On-Campus Talk to Consulate, S. CHINA MoRNING Post (Nov. 5, 2019), https:// 
www.scmp.com/news/china/diplomacy/article/3036309/chinese-student-association-mcmaster-un 
iversity-loses-appeal (last visited May 12, 2020). 

182. See Grant v. Ryerson Students’ Union [2016] ONSC 5519. 
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In an opinion published anonymously, a student from China decried the 
Students Union's decision and its “hurtful and damaging message,’ which left 
Chinese students at McMaster all “angry and confused”!* The student played 
the race card, perhaps inadvertently, by calling the disbanding of the CSSA 
“racist” for discriminating against Chinese students on the grounds of their 
“political expressions, free speech and ancestral origin.”!*4 Yet the decertifica- 
tion of the CSSA by no means deprived these students of their rights to express 
their pro-China views and associate with their compatriots; it only aimed to 
stop the Chinese government from interfering with the freedoms of McMaster 
members and its effects would be limited as such. Although, as the writer 
claimed, the belief in an “unified and prosperous” China is not “extremist” or 
“dangerous” in itself,'®° reporting expressions criticizing the Chinese govern- 
ment to the Chinese embassy made speakers feel intimidated and put their 
safety at risk. The writer rightly argued that the real test for racism is “how one 
treats minority groups who do not agree with you and do things that make you 
feel uncomfortable.”!** It is nonetheless not racist by any stretch of imagination 
to curb conduct that jeopardizes other people’s freedoms and safety and under- 
mines the democratic governance of Canada. 

Honestly, a reasonable reader cannot help spotting the hypocrisy of this 
“proud Chinese student” who chose to make Canada home after “great consid- 
eration” despite harboring such pride in the great motherland,'*” and who both 
embraced Western liberal values and condoned human rights abuses in China. 
After all, can people honestly say they love their spouses while being sexually 
committed to others? Do such people have any claim to fidelity, chastity, and 
integrity? Certainly, it is only human to harbor a certain degree of attachment 


183. Anonymous, CSSA-Gate at McMaster: The Scars of Exclusion, THE SILHOUETTE (Nov. 7, 2019), WWW 
.thesil.ca/opinion-cssa-gate-at-mcmaster-the-scars-of-exclusion (last visited May 12, 2020). 

184. See Anonymous, CSSA-Gate at McMaster: The Scars of Exclusion, THE SILHOUETTE (Nov. 7, 2019), 
www.thesil.ca/opinion-cssa-gate-at-mcmaster-the-scars-of-exclusion (last visited May 12, 2020). 
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186. Anonymous, CSSA-Gate at McMaster: The Scars of Exclusion, THE SILHOUETTE (Nov. 7, 2019), WwW 
.thesil.ca/opinion-cssa-gate-at-mcmaster-the-scars-of-exclusion (last visited May 12, 2020); in fact, 
a clearheaded Chinese student wrote a witty and compelling response by asking this writer to apply 
the same freedom of expression principle to the “Uyghurs who are suffering in concentration camps 
for the high crime of not being sufficiently Han Chinese, or the visible minority students who, after 
Mac CSSA‘ actions, became fearful of openly criticizing the Chinese government.” J., Having Chinese 
Diplomats on Our Campus Is Alarming, THE SILHOUETTE (Nov. 14, 2019), https://www.thesil.ca/opi 
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187. See Anonymous, CSSA-Gate at McMaster: The Scars of Exclusion, THE SILHOUETTE (Nov. 7, 2019), 
www.thesil.ca/opinion-cssa-gate-at-mcmaster-the-scars-of-exclusion (last visited May 12, 2020). 
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to one’s country of birth and cultural roots, while racism and discrimination are 
never excusable. Yet can one truly blame Canadians—those with a heart and a 
conscience—for feeling wary and distrustful of nationalistic immigrants from 
China who joyously wave the Chinese flag and sing its national anthem, zeal- 
ously praise its authoritarian government, and heartlessly and unrelentingly 
defend its well-documented atrocities in their new home? 

The McMaster Students Union showed tremendous moral courage in safe- 
guarding the freedom of expression and safety of its students. Other Canadian 
universities and their student unions should follow suit should they discover 
that their student clubs are backed by foreign governments attempting to inter- 
vene against their freedoms. This would nonetheless be difficult due to the 
heavy reliance on Chinese money. In the wake of Meng Wanzhou’s arrest by the 
Canadian government (and the Chinese government’s arrests of the “two 
Michaels” in what seemed to be its retaliation against Canada),'** the internal 
documents of a Canadian university, which received substantial funding from 
Chinese companies, betrayed its serious concern—bordering on fear and 
despair—over the possible adverse impacts of a deteriorating China-Canada 
relationship on the enrollment of Chinese students, who were a major source of 
revenue for the university, and on other funding from Chinse sources.’ 

It would be fair to surmise that should incidents similar to McMaster’s hap- 
pen elsewhere, many Canadian university administrators or student leaders 
might not act justly and properly for fear that doing so would lead to “racism” 
charges by Chinese students and declining Chinese student enrollment. To 
many of these administrators and educators, unfortunately, the feelings of 
nationalistic Chinese students and a sense of superficial harmony achieved by 
coddling these cash cows matter more than academic integrity and freedom of 
expression.'*° Above all, Canadian academics’ reluctance to openly criticize the 


188. In December 2018, Meng Wanzhou, the Chief Financial Officer of the Huawei company, was ar- 
rested at Vancouver International Airport on a provisional extradition request by the U.S. Depart- 
ment of Justice for fraud and conspiracy to commit fraud in violation of U.S. sanctions against Iran. 
Within days, Canadian nationals Michael Spavor and Michael Kovrig were arrested in China and 
indicted under its state secrets law, in what seemed to be a retaliatory move against Meng’s arrest. In 
late 2022, the U.S. Department of Justice dismissed all the charges against Meng, who left Canada for 
China after spending more than one thousand days under house arrest in Vancouver. Soon after that, 
the two Michaels were released from detention and flown back to Canada. 

189. Douglas Quan, Meng Wanzhou Arrest Caused UBC Leaders Concern over Enrolment, Fundraising, 
Internal Documents Show, NAT'L Post (Nov. 7, 2019), http://nationalpost.com/news/meng-wanzhou 
-arrest-caused-ubc-leaders-concern-over-enrolment-fundraising-internal-documents-show/ 

190. Anecdotal evidence indicated that the university administrators of a graduate residential hall went so 
far as to monitor residents’ social media posts to ensure that their contents would not trigger the 
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Chinese government after the passage of its National Security Law in 2020, 
which enables it to assert extraterritorial power over offending parties regard- 
less of their citizenship and place where they allegedly violate the law, may also 
translate into a general reluctance to confront any attempt, by the CCP or 
nationalistic-fevered Chinese students, to undermine free speech in Canadian 
universities. ”°! 


If every person has a price, then the price-setter should aim at the highest price. 
Canadian university administrators and educators should introspect about 
their role as educators and intellectuals. They must ask themselves: Is it truly 
excusable to surrender to the tyranny of a hostile foreign government, or trade 
the long-standing missions of the university, their cherished democratic values, 
and Canada’s sovereignty for short-term profits and a superficial harmony that 
seems to align with the diversity initiatives trumpeted by Canadian universi- 
ties? Taking a firm stance against a tyrannical and morally bankrupt foreign 
regime is a formidable task, considering that campus free speech in Canada is 
the least protected among all the Western jurisdictions examined in this book. 
Nonetheless, standing up to an external enemy and resisting authoritarian 
forces that seek to undermine freedom of expression from within are both cru- 
cial to salvage Canadian universities as places of learning and inquiry. 


Chinese students who lived there. Amy Lai, June 4—Reminiscences of a Hongkonger in Canada, MAc- 
DONALD LAURIER INSTITUTE (Jun. 3, 2019), https://www.macdonaldlaurier.ca/june-4-reminiscenc 
es-hongkonger-canada-amy-lai-inside-policy/ (last visited May 12, 2020). 

191. Amy Lai, Opinion: Canadian Academics May Fear Reprisal for Criticizing China—But They Must Not 
Self-Censor, GLOBE & MAIL (Oct. 22, 2020), www.theglobeandmail.com/opinion/article-canadian 
-academics-may-fear-reprisal-for-criticizing-china-but-they/ 


Conclusion 


The end is the beginning. This book’s introduction cites German poet Heinrich 
Heine: “This was a prelude only. Wherever they burn books they will also, in 
the end, burn human beings?! Censorship at universities in Western democra- 
cies beyond what the laws require, no matter how sound the justifications may 
seem, and regardless of the politics of the censored expressions, is reminiscent 
of book-burning in dictatorial and authoritarian regimes. 

Recall also the story that the author’s friend remembers with disgust about 
the little girl and her pet chicken.? Members in academia who slander their 
friends and co-workers for harboring “wrong” thoughts, or destroy their col- 
leagues’ careers due to their ideological “impurity” or nonconformity, are no 
less pathetic than the girl who slaughters her chicken to please the Chinese 
Communist Party. While the girl turns to the red scarf to help overcome her 
grief and persuade herself that her bloody act is courageous and honorable, 
many of these adults destroy the lives of others—who may well be decent and 
law-abiding members of society—often self-righteously and without the slight- 
est remorse. 

Part I detailed the origin of free speech in the university setting, addressed 
the history, definitions, and significance of academic freedom, and clarified 
their differences while illuminating their mutually beneficial relationship. Ero- 
sion of these freedoms throughout history has only jeopardized universities’ 
core functions. Once these freedoms have vanished, the university itself cannot 
be said to exist as a haven of free speech and academic freedom. 


1. This is taken from Heine’s famous tragic play Almansor (1821) (“Dort, wo man Bücher verbrennt, 
verbrennt man am Ende auch Menschen.”) 
2. See the introduction. 
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Part II argued that free speech is a natural right essential to the pursuit of 
truth, democratic governance, and self-development. The right to speak, which 
also includes the right to remain silent and arguably also the right to utter false- 
hoods, is nowhere more important than on university campuses. Although 
political correctness may help create an inclusive society, banning expressions 
for fear that they offend protected groups and individuals will discourage free 
inquiry and frustrate democratic governance, as topics and expressions fre- 
quently considered offensive generally would not constitute harassment, dis- 
crimination, or hate speech. While the concept of “microaggression” should 
not be invalidated, recipients of microaggression should exercise their freedom 
of expression—a core part of dignity—to resist words or acts that they deem to 
have undermined their dignity. This part also turned to three common phe- 
nomena on university campuses. Deplatforming speakers, which has taken dif- 
ferent forms, is generally not a good strategy to build an inclusive campus envi- 
ronment. Neither are trigger warnings. Speech deemed “triggering, which has 
come to refer to anything “provocative,” is not necessarily harmful given the 
pedagogical values of thought-provoking ideas and methods. Ideas and meth- 
ods of pedagogical values must not be mistaken as personal attacks, while per- 
sonal attacks against those who dare to challenge orthodoxies must not be justi- 
fied in the name of peace and harmony. Finally, any safe space should be limited 
in scope. Turning the entire university into a “safe space,” based upon an overly 
broad concept of violence, may justify the use of preemptive violence against 
perceived threats to its “safety.” 

Part III looked at three Anglophone jurisdictions to explain how their laws 
protecting freedom of expression have not deterred the worrisome trend of 
(self-)censorship increasingly prevalent over the past decade. Civil debates 
have been shut down by universities that bowed to pressure from radical groups 
and fellow academics who wanted no challenges to their ideologies. In some 
cases, universities sought to terminate academic employment and denied sup- 
port to members whose rights or safety, or both, were assaulted. By examining 
whether the suppression of free speech was justified in numerous case studies, 
these chapters have affirmed many speakers’ right to speak without defending 
their politics or vindicating their opinions. They have also argued that universi- 
ties must avoid inconsistent application of the free speech principle to different 
groups, which unfairly privileges the feelings and safety of some groups over 
those of others. 

The chapters have shown that academic free speech is better protected in 
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American universities than in their British and Canadian counterparts due to 
its First Amendment, which applies to public universities. Abundant case law 
also affirms the contractual protection of free speech at American private uni- 
versities. In addition, despite numerous attempts by university authorities to 
disinvite speakers and penalize employees for their speech or free expression, 
pushback against the Chinese government’s aggressive campaigns to suppress 
free speech on American campuses has been consistent and successful. 

While the future of campus free speech in the United Kingdom looks more 
uncertain than in the U.S., the British government's affirmation of the funda- 
mental importance of campus free speech and attempt to pass a new free speech 
law indicate that it is moving in the right direction. The Canadian government, 
however, has done little to affirm the importance of campus free speech, which, 
quite extraordinarily, is not guaranteed by its constitution due to the high 
degree of deference given to university authorities. Canadian university author- 
ities, by relying upon warped logic and sometimes even sounding like the “Big 
Brother” in George Orwell’s fiction, have actively chipped away at the free 
speech of their members on numerous occasions. The future of campus free 
speech in Canada cannot be bleaker. 

All chapters in part II, closing with a discussion of the threat posed by the 
Chinese government and their agents and supporters to free speech on these 
Western campuses, emphasize that if “every man has his price,’ university 
administrators and educators must strive to raise theirs and not concede to 
foreign tyrannies. Western universities trading their cherished democratic val- 
ues for money are little different from people claiming to believe in the sanctity 
of sex while willingly offering it for money. Given that some universities might 
in fact prioritize money over fundamental values, their action is even more 
comparable to voluntarily becoming mistresses for material benefits at the 
expense of other peoples marriages. In addition, it is perplexing how some 
immigrants from China continue to sing the praises of the Chinese government 
while exporting its authoritarianism to their new homes. This is often analo- 
gized, in Chinese, to a widow choosing to break her vow to her dead husband 
while setting up an archway to showcase her chastity. Unfortunately, such 
hypocrisy is mirrored in the conduct of many university authorities. Just as 
those who willingly have sex with people other than their partners or spouses 
have no claim to chastity, Western universities cannot claim to embrace free- 
dom of speech and inquiry and yet so readily sacrifice it for financial gain. 

“Tf liberty means anything at all, it means the right to tell people what they 
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do not want to hear? Orwell once said. A quote from an author who remains 
unknown, and which has been circulating widely in social media, is equally, if 
not more, compelling: “If harsh criticism disappears completely, mild criticism 
would become harsh. If mild criticism is not allowed, silence would be consid- 
ered ill-intended. If silence is no longer allowed, complimenting not hard 
enough would be a crime. If only one voice is allowed, then that only voice tells 
a lie?* Admittedly, free speech is not without limits, and expressions emanating 
from an unjust environment may help reinforce the unjust practices and thus 
harm parties who suffer the injustices. Yet to confer authority on any one party 
to police free speech and shut down lawful expression it deems too “harsh” 
would create more harm than good. By conceding to powers that seek to strip 
away this long-standing value at their discretion, that allow only one voice and 
that promote what the only voice speaks as truths, society embarks on the path 
of no return. The university is the last fortress against authoritarianism: the 
demise of free speech in universities is a death knell to democracy. 


3. George Orwell, 12 Essential George Orwell Quotes about Freedom, PENGUIN Books, http://www.pen 
guin.co.uk/articles/2018/nov/12-essential-george-owell-quotes-about-freedom-liberty.html (last 
visited Apr. 22, 2021). 

4. The original quote is in Chinese. This translation is mine. (See: http://www.reddit.com/r/Plato/com 
ments/f0b4ac/looking_for_a_quote_allegedly_from_plato/) 
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